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VIA E-MAIL 

 

Honorable Teresa Barrett, Mayor 

and Members of the Petaluma City Council 

City of Petaluma 

11 English Court 

Petaluma, CA  94952 

 

 

Re: Safeway Fuel Center Project; January 28, 2019 City Council Agenda Item 5.A 

Dear Mayor Barrett and Members of the City Council: 

We write on behalf of our client, Safeway, Inc., regarding the City Council’s proposed 

reconsideration of the long-planned Safeway Fuel Center Project (the “Project”) at 335 S. Mc Dowell 

Boulevard (the “Property”) in the City of Petaluma (the “City”).  The Project has already been 

reviewed by the City for more than six years and has been the subject of numerous studies prepared 

by expert consultants as well as a detailed mitigated negative declaration (“MND”) prepared by M-

Group, the City’s contract Planning Staff.  Yet, on December 3, 2018, the City Council adopted 

Resolution No. 2018-80 (the “Resolution”) purporting to uphold the appeal of the Project (the 

“Appeal”) filed by JoAnn McEachin and others (“Appellants”) and ordering the preparation of an 

environment impact report (“EIR”).   

On January 2, 2019, we wrote to demand that the City Council vacate the Resolution and 

conduct a new hearing to cure and correct specified violations of the Brown Act.  In response, the 

City noticed a new hearing on the Appeal for January 28, 2019.  At that hearing, we strongly urge 

you to deny the Appeal and uphold the Planning Commission’s approvals for the Project.  This is 

the only lawful action that the City Council can take on the Project.  Our suggested revisions to the 

resolution denying the Appeal (Attachment 2 to the Staff Report) are attached hereto as Exhibit A.1  

In connection with its consideration of the Appeal and in response to submissions by 

Appellants and others, Safeway submitted letters dated September 6, 2018, September 11, 2018, 

September 14, 2018, September 17, 2018, October 10, 2018, November 14, 2018, December 1, 

2018, December 2, 2018, December 3, 2018, and January 24, 2019 providing updates and 

                                                 
1 Multiple efforts to reach City Attorney Danly were made starting on January 24, 2019 to 

discuss our January 24, 2019 letter as well as the proposed revisions to the resolution.  He initially 

stated that he was free to talk on January 25, 2019 and on January 27, 2019, but then subsequently 

canceled and indicated that he would not be available until January 28, 2019, the day of the hearing.  

He also did not reply to my January 27, 2019 email asking whether there were any changes to the 

Staff recommendation since issuance of the Staff Report. 
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voluntary supplemental information for the benefit of City Council, City Staff, and the public 

record.  Today, we are writing to again provide voluntary supplemental information in response to: 

(i) Moira Sullivan’s December 10, 2018 letter to the City Council claiming that the Project will result 

in significant health risk impacts and (ii) supplemental documents and other materials, some of which 

were only recently produced by the City despite Safeway’s earlier Public Records Act requests dated 

May 24, 2018 and November 19, 2018.  

1. The Project will NOT result in significant health risk impacts. 

In a December 10, 2018 letter to the City Council, Moira Sullivan, an associate toxicologist 

with the State,2 writes again to question the health risk assessment (“HRA”) prepared by Illingworth 

& Rodkin for the Project.  In her letter, Ms. Sullivan not only insults Mr. Reyff, a respected, credible,  

and extremely competent air quality consultant, but manages to malign BAAQMD and City Staff as 

well.  As explained in the January 28, 2019 response from Illingworth & Rodkin, attached hereto as 

Exhibit B, the latest submittal from Moira Sullivan, as with her prior August 14, 2018 submittal,3 is 

based on argument, speculation, unsubstantiated opinion, clearly inaccurate and erroneous 

information, and evidence that is not credible.  As such, the letter does NOT constitute substantial 

evidence of a fair argument that the Project may result in a significant environmental impact.   

2. The City Council cannot lawfully uphold the Appeal given that City decision- 

  makers and Staff are biased against the Project.   

Since our January 24, 2019 letter to you even more evidence has come to light underscoring 

that City decision-makers and Staff are not neutral and unbiased, as the law requires.4 

In an August 9, 2018 email to Bernie Album, fellow appellant Glenn Rubinstein notes that 

Planning Commissioner Scott Alonso, who voted against the Project, advised him that there would 

be “no collusion risk” for reaching out to the City Attorney “for legal clarification and guidance on 

the scope of our appeal.”  It is unknown whether and to what extent the City Attorney or his 

subordinates advised Appellants as to the scope of their Appeal.   

                                                 
2 Ms. Sullivan appears to have used her position with the State to get BAAQMD to conduct a 

detailed review of the HRA.  (See August 23, 2018 email from Moira Sullivan to Aneesh Rana of 

BAAQMD, attached hereto as Exhibit C.)   
3 Illingworth & Rodkin’s response to Ms. Sullivan’s August 14, 2018 letter to the City Council 

is provided in Attachment 13 to the Staff Report.   
4 Documents referenced in this paragraph are attached hereto as Exhibit D.  Information 

pertaining to the approval of the ARCO gas station in Gridley and the Chevron gas station in Niles 

(Fremont) based on CEQA exemptions are attached hereto as Exhibit E. 
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Mr. Alonso was not the only Planning Commissioner with an undisclosed conflict.  In a 

June 26, 2018 email Planning Commissioner Bill Wolpert, who also voted against the Project, wrote 

to Christian Kallen with Sonoma News regarding a proposed Safeway gas station in Sonoma.5  At 

the Planning Commission hearing that evening, Commissioner Wolpert then questioned Safeway’s 

Senior Real Estate Manager extensively about Safeway’s business plans in Sonoma.  He failed to 

disclose this ex parte communication with Mr. Kallen, which appears to have contributed to his 

reason for voting to deny the Project.   

The fact that Appellants did not appeal the MND to the City Council is plainly demonstrated 

in an August 7, 2018 email from Mr. Album to Mr. Rubenstein, one month after the Appeal was 

filed, wherein Mr. Album acknowledges that the notion of advocating for an EIR first occurred to 

him.  Indeed, as late as October 3, 2018, City Attorney Danly was referring simply to the “Safeway 

Fuel Station SPAR Approval Appeal.”   

In an October 11, 2018 email from former City Councilmember Chris Albertson to then-City 

Manager John Brown regarding yet another continuance of the City Council’s hearing on the Appeal, 

Mr. Albertson asks in a seemingly knowing, and certainly disapproving, manner: “Hopefully, this 

delay is not the making of our legal or planning offices.”   

In a June 27, 2018 email to Mr. Brown, Planning Manager Heather Hines referred to the 

June 26, 2018 Planning Commission hearing at which the Project was approved as “long and 

extremely painful.”  In a July 7, 2018 email, she cautioned proponents of an ARCO gas station across 

town to review the “videos of the recent public hearings for the Safeway Fuel Center” citing concerns 

regarding the proximity of the site to a school, even though Ms. Hines stated in a June 25, 2018 email 

to the City Council that no laws or regulations imposed any siting restrictions on a new gas station 

near schools or similar uses.  As early as May 2013, she also met with Arash Salkhi, owner of three 

gas stations in Petaluma, including the Valero gas station at 532 E. Washington Street,6 to “discuss 

potential impacts of a Safeway gas station.”   

Finally, as a separate and distinct basis for disqualifying Councilmember Healy, it appears 

that Councilmember Healy cannot act to uphold the Appeal based on the doctrine of incompatible 

offices.  Government Code section 1099 expressly prohibits a public officer from simultaneously 

holding two incompatible public offices, particularly where one office may overrule the other or 

where there is a “possibility of a significant clash of duties or loyalties.”  The supervisory role the 

City Council exercises over the Planning Commission plainly falls within the circumstances 

                                                 
5 (See June 26, 2018 email from Bill Wolpert to Christian Kallen of Sonoma News, attached hereto 

as Exhibit F.) 
6 On July 10, 2018, the Planning Commission approved a use permit and SPAR for remodeling of 

the Valero gas station relying on a categorical exemption from CEQA.   
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contemplated by Government Code section 1099.7  As such, separate and apart from the 

disqualifying evidence of bias, Councilmember Healy is precluded from taking action to uphold the 

Appeal based on the doctrine of incompatible offices.   

************************* 

Thank you for your consideration of Safeway’s views on this matter.  Representatives of 

Safeway, including the undersigned, will be in attendance at your January 28, 2019 hearing on the 

Appeal.  In the meantime, please do not hesitate to contact me with any questions regarding this 

correspondence. 

 

Very truly yours, 

 

RUTAN & TUCKER, LLP 

 

 

Matthew D. Francois 

MDF:mtr 

 

cc: Eric Danly, City Attorney, City of Petaluma 

 Scott Brodhun, Interim City Manager, City of Petaluma 

 Heather Hines, Planning Manager, City of Petaluma 

 Olivia Ervin, Principal Environmental Planner, City of Petaluma 

 Claire Cooper, City Clerk, City of Petaluma 

 Natalie Mattei, Senior Real Estate Manager, Safeway, Inc. 

 Mark Friedman, President, Fulcrum Property 

                                                 
7 (See The Honorable Dorothy L. Schechter, 63 Ops.Cal.Atty.Gen. 607 (1980) [finding that the 

offices of planning commissioner and city councilman are incompatible offices, and thus an 

individual may not simultaneously hold both offices.])  
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RESOLUTION OF THE CITY OF PETALUMA CITY COUNCIL  

RESCINDING AND REPLACING RESOLUTION NO. 2018-180 ADOPTED  

DECEMBER 3, 2018, DENYING THE APPEAL FILED BY JOANN MCEACHIN AND 

AFFIRMING THE PLANNING COMMISSION'S APPROVAL OF  

THE MITIGATED NEGATIVE DECLARATION BY RESOLUTION NO. 2018-21A AND 

SITE PLAN AND ARCHITECTURAL REVIEW BY RESOLUTION NO. 2018-21B 

ON JUNE 26, 2018 

FOR THE SAFEWAY FUEL CENTER PROJECT  

LOCATED AT 335 SOUTH McDOWELL BOULEVARD  

ASSESSOR'S PARCEL NO. 007-820-046 

File No. PLAP  18-0001 

 

 

WHEREAS, Rutan & Tucker, LLP.Safeway, Inc, on behalf of property owner 

Washington Square Associates, LLC., submitted an application for Site Plan and Architectural 

Review approval ("Application") to demolish an existing 13,770 square foot vacant building and 

construct a new 5,931 square foot fueling canopy, 16 fuel dispensers, a 697-square foot 

convenience store, and associated landscaping and appurtenant parking ("Project") located at 335 

South McDowell Boulevard at APN 007-820-046 ("Property"); and 

 

WHEREAS, the Notice of Intent to Adopt a Mitigated Negative Declaration and notice of 

a public hearing on the Application before the Petaluma Planning Commission was published in 

the Argus Courier on April 5, 2018 and mailed to residents and occupants within a 500 foot radius 

of the Project site, in compliance with state and local law; and 

 

WHEREAS, the public review period for the Initial Study/Mitigated Negative Declaration 

(“MND”) ran from April 5, 2018 to May 7, 2018 during which time the document was available 

for review at the City's Planning Division and on the City's website; and 

 
WHEREAS, on May 8, 2018, the Planning Commission held a duly noticed public 

hearing, pursuant to Implementing Zoning Ordinance §Section 24.010, to consider the Project; at 

which time all interested parties had the opportunity to be heard; and 

 

WHEREAS, on May 8, 2018, the Planning Commission continued the item to a date 

certain of June 26, 2018 to allow interested parties an opportunity to review technical studies and 

comments received about the Project; and 

 
WHEREAS, public notice of the continued June 26, 2018 public hearing before the 

Planning Commission was published in the Argus Courier on June 14, 2018 and mailed to all 

occupants and property owners within a 500-foot radius of the Project site and all public 

commenters on the project; and 

 
WHEREAS, the Planning Commission held a duly noticed public hearing on June 26, 2018, 

at which time all interested  parties had the opportunity to be heard; and, 

 

WHEREAS, at the June 26, 2018 public hearing, the Planning Commission considered 

the staff reports dated May 8, 2018 and June 26, 2018, analyzing the application, including the 

California Environmental Quality Act ("CEQA") determination included  therein, and all comments 

received concerning the Project; and 
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WHEREAS, on June 26, 2018, prior to acting on the Site Plan and Architectural Review 

("SPAR") application, the Planning Commission adopted a Mitigated Negative Declaration 

("MND")the MND and Mitigation Monitoring and Reporting Program ("MMRP") prepared pursuant 

to CEQA for the Project via Resolution  2018-21A; and 

 

WHEREAS, on June 26, 2018 following its action under CEQA the Planning Commission 

approved SPAR for the Safeway Fuel Center project pursuant to Resolution 2018- 2lB, subject to 

conditions of approval listed in Exhibit 1 to the Resolution; and 

 

WHEREAS, on June 29, 2018, the City duly filed a Notice of Determination (“NOD”) 

related to the Planning Commission’s adoption of the Project MND, which remained posted until 

July 30, 2018; and  

 

WHEREAS, on July 9, 2018, JoAnn McEachin ("Appellant") filed an appeal on behalf of 

Appellants andFriends of McDowell Elementary School, Little League Children  children  and  East  

Petaluma  Residents residents of the Planning Commission's adoption of Resolution 2018-21A 

approving an MND for the Project and Resolution  2018-21B  approving SPAR forapproval of the 

Project  (the "Appeal"); and 

 

WHEREAS, the Appeal included a letter specifying the grounds of the Appeal that were 

signed by Ms. McEachin and 15 16 additional signatures from members of the publicother persons 

(“Appellants”); and 

 

WHEREAS, the grounds for appeal given in the Appeal letter included: questioning the 

community need for the Project; the proximity of the Project to a day care, school and Little League 

ball park; increased traffic; project emissions and health impacts; and public awareness of the 

Project; and 

WHEREAS, on August 14, 2018 correspondence was received from Moira Sullivan 

questioning the analysis of the health risks of the Project; and  

WHEREAS, on August 31, 2018, a public notice of a September 17, 2018 hearing on the 

Appeal before the City Council was posted on the Project site in accordance with City Council 

Resolution No. 2018-107; and  

WHEREAS, on September 4, 2018, Richard Sachen submitted a letter to the City claiming 

that the Project will result in adverse impacts to air quality, traffic, and health risk; and  

 

WHEREAS, on September 6, 2018 a public notice of an appeal hearing before the City 

Council on September 27, 2018the September 17, 2018 City Council hearing on the Appeal was 

published in the Argus Courier and mailed to all property owners and occupants within 1,000 feet 

of the Property and City Council Resolution No. 2018- 107, and to all members on the interested 

parties list for the Project; and 

 

WHEREAS, on September 6, 2018, the City received a memorandum from Illingworth 

and Rodkin responding to the comments received from Ms. Sullivan and stating that based on the 

use of conservative assumptions and accepted methodologies, the Project will result in less than 

significant impacts with respect to community risk for all categories of sensitive receptors; and   
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WHEREAS, also on September 6, 2018 and again on September 11, 2018, counsel for the 

Applicant, Matthew Francois, submitted supplemental Project information, addressing, among 

other things, correspondence submitted regarding the Project on behalf of the Sierra Club and 

distances between the Project site and nearby schools and residences; and 

 

WHEREAS, on September 11, 2018, correspondence was received from the Applicant 

responding to Mr. Sachen’s September 4, 2018 comment letter, noting that the MND properly found 

that the Project would result in less than significant impacts to air quality, traffic, and health risk based 

on numerous reports and studies prepared by expert consultants and accepted by the City’s professional 

planning staff; and  

 

WHEREAS, by letter dated  September  12, 2018, Chris Thomas,  Chief Business  Official of 

Petaluma City Schools ("School District"), asserted that an Environmental Impact  Report  ("EIR") is 

required for the Project basedon September 12, 2018,  onthe City received comments from Meridian 

Consultants regarding the approved Project MND addressing related to air quality, greenhouse gas 

emissions, hazardous  materials, noise, and traffic, which comments  were transmitted  with Ms. 

Thomas'  letter; and 

 

WHEREAS, on September 14, 2018, memoranda were received from Illingworth and Rodkin 

and CHS Consulting Group responding in full to the comments from Meridian Consultants and 

providing further substantial evidence to support the MND’s conclusions that the Project would result 

in less than significant impacts to air quality, greenhouse gas emissions, hazardous materials, noise, 

and traffic; and  

 

WHEREAS, on September 14, 2018, the City received correspondence from Patrick 

Soluri, legal counsel for the AppellantMs. McEachin and No Gas Here, correspondenceclaiming 

that an EIR was needed for the Project and urging the City Council to deny the Project; and  

challenging both the Planning Commission's adoption of Resolution No. 2018-21A approving the 

Project MND and the Commission's adoption of Resolution No. 2018-2 lB approving the Project 

SPAR; and 

 

WHEREAS, the Soluri September 14, 2018 correspondence asse1ied that the City Council 

possesses the discretion to deny, and should deny, the Project SPAR based on: considerations of 

the harmony of the development with its surroundings; the siting of the structure on the property; 

authority in the City's Implementing Zoning Ordinance ("IZO") permitting imposition of 

requirements more stringent than those of the IZO for discretionary projects; City General Plan 

policies regarding locating new stationary sources of air pollutants sufficient distances from 

residential facilities and facilities that serve sensitive receptors; California Air Resources Board 

("CARB") guidance to avoid siting new sensitive land uses within 300 feet of a large gasoline 

dispensing facility; the proximity of the Project to the 4CS Petaluma Child Development Center 

at 401 S. McDowell Boulevard; a health risk analysis finding that the project would result in 

significant health risks to nearby sensitive receptors; siting of the Project creating disharmony; and 

the Project being contrary to the public health, safety and general welfare by exposing residents to 

health risks; and 

 

WHEREAS, the Soluri September 14, 2018 correspondence also asserted that substantial 

evidence supports a fair argument that the Project may have significant environmental impacts 

because of conflicting expert analyses concerning: health risks, greenhouse gas emissions, traffic 

impacts, and hazardous materials impacts, and that therefore CEQA requires the preparation of an 
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Environmental Impact Report ("EIR"); and 

 
WHEREAS, the Mr. Soluri’s September 14, 2018 correspondence also included Project 

traffic analysis comments prepared by Larry Wymer and Associates Traffic Engineering on the 

Project traffic studies previously reviewed and approved by City’s Planning Commission; and 

 

WHEREAS, on September 17, 2018, the City received comments from Fox and Kapahi  

on the Project MND health risk assessment (“HRA”) previously reviewed and approved by the 

City’s professional planning staff and Planning Commission; prepared by Fox and Kapahi on 

behalf of Appellant, which analyzed Project health risks and concluded that significant health 

impacts from the Project required that an EIR be prepared; and 

 

WHEREAS, also on September 17, 2018, Mr. Francois representing the Applicant 

submitted to the City correspondence responding to Mr. Soluri' s correspondence from September 

14, 2018 asserting that Mr. Soluri misstates that standard of review applicable to the City's 

approval of the Project SPAR, that there is no substantial evidence of a fair argument that the 

Project may result in significant environmental impacts, and providing a technical memorandum 

from CHS Consulting Group submitted to the City a technical memorandum responding to the 

traffic analysis comments of Larry Wymer and Associates; and 

 

WHEREAS, also on September 17, 2018, the City received written comments on the Project 

from Damien Breen, Deputy Air Pollution Control Officer, representing the Bay Area Air Quality 

Management District ("BAAQMD") commenting on the HRA prepared for the Project; and noting 

that if the Applicant's current Project proposal differs from the equipment description contained in 

the Air District Authority to Construct permit issued for the Project, a new permit application 

requesting authorization for a change must be submitted, and 

 

WHEREAS, the BAAQMD September 17, 2018 correspondence also commented 

regarding the health risk assessment ("HRA") prepared by Illingworth and Rodkin on behalf of 

the Applicant and recommended that the Applicant HRA use the AERMOD dispersion model 

rather than ISCST3 and run the model with 2 volume sources, and commented regarding the May 

7, 2018 peer review of the HRA prepared by ESA Consultants for the District that the Project HRA 

should run at the maximum permitted throughput limit, that off-site teacher/worker maximum 

health impact should be addressed,  suggesting that using full 2015 OEHHA HRA procedures 

would likely be more conservative and acceptable for CEQA purposes, and concuned with 

Illingworth and Rodkin's May 8, 2018 response to the ESA peer review of the HRA regarding 

receptor height for children; and 

 

WHEREAS, a staff report dated September 17, 2018 was prepared as Item 6.B of the 

September 17, 2018 City Council Agenda which analyzed the Appeal and included and referenced 

numerous attachments comprising the record of decision before the Planning Commission for its June 

26, 2018 consideration of the Project, and numerous  comments  received from members  of  the public 

after the Planning Commission approval, including public comments opposing  the  Project based on 

the Project's proximity to the adjacent day care, school, ball fields and perceived health effects, as well 

as traffic and congestion; and comments supporting the Project based on lowered gas prices, need for 

access to fuel, and ability to conduct one-stop shopping; and; and 

 

WHEREAS, shortly before due to the extensive amount of information regarding the 
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Project received shortly before and the day of the September 17, 2018 City Council hearing, City 

staff recommended that the City Council continue the hearing on the Appeal to October 15, 2018, to 

provide more time for permit staff to better review and provide the Council with analysis of the 

comments and information submitted following the Planning Commission’s June 26, 2018 

approvals, Project information received, and to provide additional time for permit interested 

parties and members of the public to also review the recent comments and submittals information 

received prior to the Council hearing on the Appeal hearing; and 

 

WHEREAS, at the duly noticed public hearing on the Project on September 17, 2018 

hearing the City Council continued the item to a date certain of October 15, 2018 without 

deliberation and without opening the public hearing the City Council continued the item to a date 

certain of October 15, 2018; in order to allow sufficient time to adequately review the new 

materials; and 

 

WHEREAS, on October 10, 2018 the City received correspondence from Mr. Francois 

representing the Applicant including a response prepared by Illingworth and Rodkin responding 

to Mr. Soluri's September 14, 2018 correspondence, to the September 17, 2018 HRA comment 

letter from prepared by Fox and Kapahi on behalf of Appellant, and to the September 17, 2018 

letter from BAAQMD letter; and  

 

WHEREAS, the October 10, 2018 Illingworth and Rodkin response provided a 

supplemental HRA using the American Meteorological Society (AMS)/EPA Regulatory Model 

(“AERMOD”) model as requested by BAAQMD, which like the original HRA prepared using the 

Industrial Source Complex Short-Term 3 (“ISCST3”) model, a U.S. Environmental Protection 

Agency (“EPA”)-approved and BAAQMD-recommended model, concludes that the Project will 

result in a less than significant health risk impact to all categories of potential sensitive receptors; 

and 

 

WHEREAS, the October 10, 2018 Illingworth and Rodkin response further explained in 

detail the errors, inaccuracies, and misstatements of fact in the Fox/Kapahi letter, including, but 

not limited to, its improper reliance on Santa Rosa wind data, its overestimation of Project diesel 

emissions by a factor of ten, and its overstatement of benzene emissions; and 

 

WHEREAS, the October 10, 2018 Illingworth and Rodkin response noted that the 

AERMOD air quality dispersion model had not been used for modeling potential impacts from 

any CEQA project in Petaluma due to the lack of local meteorological data required by AERMOD, 

that BAAQMD modeling guidance recommends the use of either AERMOD or ISCST3 models 

for CEQA related HRAs, and that Illingw01ih and Rodkin conducted a supplemental HRA using 

the AERMOD model and that analysis, included in the October 10, 2018 correspondence, also 

concludes that the Project will not result in any significant health risk impacts; and 

 

WHEREAS, Cityistaff n a staff report prepared a staff report for Agenda Item SB 5.B for 

the October 15, 2018 City Council meeting, which staff summarized the Project-related 

information received since the September 17, 2018 City Council meeting and noted that a written 

response was anticipated from BAAQMD to the Fox/ and Kapahi September 17, 2018 

HRAcomment letter and the October 10, 2018 Illingworth and Rodkin supplemental HRA, and 

recommended that the Council hearing on the Appeal be continued to December 3, 2018, to provide 

more time for permit review and consideration of the newly-submitted and anticipated Project 

information from BAAQMD by City staff, decision-makers, interested parties and members of 
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the public; and 

 

WHEREAS, at the October 15, 2018 City Council meeting the City Council continued the 

public hearing on the Project to a date certain of December 3, 2018 without opening the  public 

hearing and without deliberation the City Council continued the public hearing on the Project to a 

date certain of December 3, 2018 to allow additional time to review new materials, including new 

technical studies, and consult with responsible agencies for the Project; and 

 

WHEREAS, on November 13, 2018, the City received from Mr. Breen on behalf of 

BAAQMD correspondence dated November 8, 2018 responding to the September 17, 2018 Fox 

Kapahi HRA and the updated Illingworth and Rodkin HRA dated October 10, 2018; and 

 

WHEREAS, the November 8, 2018 BAAQMD  correspondence  noteds  several  key concerns 

regarding the Fox/ and Kapahi  HRAcomment letter, including its use of Santa Rosa meteorological 

data  as being inappropriate because of wind patterns inconsistent with the Project area, use of benzene 

emission factors substantially higher than the BAAQMD standard benzene emission factor, and 

residential exposure assumptions inconsistent with BAAQMD HRA risk calculation  procedures; and 

 

WHEREAS, the November 8, 2018 BAAQMD correspondence stated that BAAQMD 

had found the October 10, 2018 Illingworth and Rodkin HRA to be acceptable and to have 

resolved BAAQMD's concerns expressed in the September 17, 2018 BAAQMD letter, and 

concluded noted that BAAQMD has no further concerns about or comments on the October 10, 

2018 Illingworth and Rodkin HRA, and that the Project includes a gas station configuration that 

differs from that approved in the current BAAQMD Authority to Construct permit, and that 

therefore the Applicant must apply for permit revisions; and 

 

WHEREAS, Petaluma residents, neighbors, teachers and administrators of the 

McDowell Elementary School, 4Cs Child Development Center, and North Bay Children's 

Center, parents of students, and parents of children using the baseball fields have provided 

written and oral comments expressing concern regarding safety of the McDowell Boulevard and 

Maria Drive intersection due to traffic volumes and speeds, conflicts with pedestrians, and 

increased activity resulting from the Safeway Fuel Center, including: two commenters noting 

they have observed pedestrian/vehicle collisions and near-collisions in the Project area; another 

commenter observing that school-aged children walk home by themselves, and the crosswalk is 

already a danger; a commenter expressing concern about heavy traffic and foul balls getting hit 

next to a busy street; another commenter observing cars run stop signs while working at the 

snack shack at Murphy Field, and noting Maria Drive is heavily traveled and one of the main 

streets in that area; and 

WHEREAS, Petaluma residents, neighbors, teachers and administrators of the McDowell 

Elementary School, 4Cs Child Development Center, and North Bay Children's Center, parents of 

students, and parents of children using the baseball fields have provided written and oral comments 

expressing concern that the Safeway Fuel Center would result in substantial changes to the 

"neighborhood spirit" that would be detrimental to the neighborhood making it less desirable and 

more dangerous; and 

 

WHEREAS, on November 30, 2018 on behalf of Appellants, Mr. Soluri provided 

correspondence to the City disputing Mr. Francois' characterization of the City's discretion 

concerning approval of the Project and asse1iing that the City may overturn the Project SPAR 
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approval because the Project is disharmonious with its surroundings and inconsistent with the 

public health safety and welfare,urging the City Council to deny the Project and providing a 

revised supplemental health risk discussion results from Fox and Kapahi also dated November 30, 

2018 using Petaluma wind data with the AERMOD model; and  

 

WHEREAS, on December 1, 2018 on behalf of the Applicant, Mr. Francois provided 

correspondence to the City arguing that the Appellant did not explicitly appeal the City's approval 

of the Mitigated Negative Declaration within 30-days of the filing of the Notice of Determination 

with the Sonoma County Clerk, and therefore the approval of the MND was final and additionally, 

arguing that no substantial evidence of a fair argument of a significant environmental impact had 

been submitted and therefore the City cannot lawfully required the preparation of an 

Environmental Impact Report for the Project; and 

 

WHEREAS, on December 2, 2018 the City received written analysis by Illingworth and  

Rodkin, submitted on behalf of the Applicant, Mr. Francois provided correspondence to the City 

asserting  Illingworth and  Rodkin, analyzing and critiquing which concludes that Fox and 

Kapahi’s supplemental health risk revisions results and concluding that the revisions still applied 

“an artificial, misleading, and erroneous hybrid meteorological data set to their previous analysis” 

thereby “compound[ing] the numerous key concerns that we and BAAQMD have identified.” that 

the Project will not result in significant health risks and that the City's discretion regarding 

approval of the Project is limited to design issues; and 

 

WHEREAS, on December 3 2018, on behalf of the Appellant, Mr. Soluri submitted a 

letter responding to Mr. Francois' December 1 and 2 letters and asserting that the Tahoe Vista case 

does not apply to the City Council's de nova review of appeals of Planning Commission decisions, 

and that the Friends of Davis case does not apply to the appeal; and 

 

WHEREAS, on December 3, 2018, the City received on behalf of the Appellant, Mr. 

Soluri’s firm submitted additional comments on the MND from Fox and Kapahi via Mr. Soluri’s 

law firm;'s Legal Assistant forwarded to the City responses to comments on the Initial Study/MND 

for the Project dated December 3, 2018, which responses to comments assert that: independent 

scientific analyses support that gas stations should not be located near housing or vulnerable 

populations; the meteorological data used in the revised HRA submitted by Illingworth and 

Rodkin is not appropriate for predications at a range of less than 1 kilometer; the Applicant diesel 

particulate emissions estimates are understated; BAAQMD guidance calls for using an exposure 

duration of 70 years for risk assessments for gas stations; the BAAQMD November 8, 2018 letter 

notwithstanding, using Petaluma meteorological data with the AERMOD model reveals 

significant health risks; use of the CAPCOA benzene emission factor is appropriate; the Applicant 

and BAAQMD underestimate benzene emissions from the Project; and that CARB recommended 

setbacks for gas stations might be inadequate; and 

 

WHEREAS, on December 3, 2018, on behalf of the Applicant, Illingworth and Rodkin 

submitted a response to the December 3, 2018 submittal from Fox and Kapahi asserting: that  the 

Illingworth and Rodkin HRA modeling using AERMOD and EPA-approved procedures is 

appropriate and it is improper to draw correlations between the resolution of the meteorological 

data and the prediction accuracy of the dispersion model; comparing 5-mph travel emission factors 

used to compute idling emissions to travel emission factors for diesel emission analysis is not 

appropriate; that BAAQMD recommends using 30-year exposure duration for analyzing cancer 
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exposure risk; that the Fox and Kapahi benzene emission analyses are overstated due to California 

fueling station vapor recovery standards; and that BAAQMD uses benzene to compute health risks 

from gasoline evaporation; and 

 

WHEREAS, the CEQA Guidelines provide, at Section 15064, subdivision (a), paragraph (1) 

of the CEQA Guidelines provides that if there is substantial  evidence, in light of the whole record  

before a lead agency, that a project may have significant  effect on the environment,  the agency shall 

prepare a draft EIR;  and  

 

WHEREAS, Section 24.070.D of the City’s Implementing Zoning Ordinance and Section 

9.9.0 of its Environmental Review Guidelines provide that an appeal of the Planning Commission’s 

adoption of the MND was required to be filed within fourteen (14) days of the Planning Commission’s 

action; and  

 

WHEREAS, the July 9, 2018 Appeal did not include an appeal from the Planning 

Commission’s adoption of the MND nor did it request that an EIR be prepared; and  

 

WHEREAS, the time to administratively appeal the MND has expired with no appeal having 

been filed such that the Planning Commission’s adoption of it is now final (Implementing Zoning 

Ordinance § 24.070.D); and 

 

WHEREAS, in accordance with Public Resources Code Section 21167, a legal challenge to 

the MND had to be filed within thirty (30) days from the filing and posting of the NOD; and  

 

WHEREAS, no legal challenge to the MND was filed within thirty (30) days of the filing and 

posting of the NOD such that the MND is now conclusively presumed to comply with CEQA (Public 

Resources Code §§ 21167,  21167.2; Citizens for a Megaplex-Free Alameda v. City of Alameda (2007) 

149 Cal.App.4th 91); and 

 

WHEREAS, the CEQA statute, guidelines, and case law also make clear that the scope of 

review under CEQA is no greater than the scope of the discretionary land use approvals needed for a 

particular project (Public Resources Code § 21004; CEQA Guidelines § 15040; McCorkle Eastside 

Neighborhood Group v. City of St. Helena (2019) 2018 Cal.App.LEXIS 1233; Friends of Davis v. City 

of Davis (2000) 83 Cal.App.4th 1004; San Diego Navy Broadway Complex Coalition v. City of San 

Diego (2010) 185 Cal.App.4th 924; Friends of Westwood, Inc. v. City of Los Angeles (1987) 191 

CAl.App.3d 259; and Leach v. City of San Diego (1990) 220 Cal.App.3d 389, 395.); and 

 

WHEREAS, the Project is a principally permitted use in the controlling Commercial 2 (“C2”) 

zoning district such that the only discretionary land use approval needed from the City for the Project 

is SPAR approval; and  

 

WHEREAS, Section 24.010 of the Implementing Zoning Ordinance expressly restricts the 

City Council’s discretion during SPAR review to achieving a satisfactory quality of design in the 

individual building and its site, appropriateness of the building to its intended use, and the harmony of 

the development with its surroundings; and  

 

WHEREAS, the City’s discretion, and thus scope of its CEQA review, is limited to design and 

related site planning issues; and   
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WHEREAS, the City has no authority or ability through the SPAR approval to meaningfully 

address non-design related issues or impacts by imposing conditions of approval or mitigation 

measures; and  

   

WHEREAS, Section 15064, subdivision (c) of the CEQA Guidelines provides that in 

determining whether an effect will be adverse or beneficial, the lead agency  shall consider  the views 

held by members of the public in all areas affected as expressed in the whole record before the lead 

agency, and that before requiring the preparation of an EIR, the lead agency must still determine 

whether environmental  change itself might be substantial; and 

 

WHEREAS, under Protect Niles v. City of Fremont (2018) 25 Cal.App.5th 1129, residents' 

personal observations of traffic conditions where they live and commute may constitute substantial 

evidence even if they contradict the conclusions of a traffic study, and therefore, fact-based 

comments of the community may constitute substantial evidence that a fair argument can be made 

that the project may potentially result in adverse impacts related to circulation; and 

 

WHEREAS, in accordance with CEQA, public testimony  (or reasonable  inferences  from it) 

should be considered to constitute substantial credible  evidence  supporting  a fair  argument when the 

project may have a significant impact (Rominger v. County of Colusa (2014) 229 Cal.App.4th 690); 

and 

WHEREAS, Section 15064, subdivision (t) of the CEQA Guidelines provides that the 

decision as to whether  a project  may have one  or more significant effects shall be based on 

substantial evidence in the record of the lead agency, and that if the lead agency determines there 

is substantial evidence in the record that the project may have a significant effect on the 

environment, the lead agency shall prepare an EIR, and if a lead agency is presented with a fair 

argument that a project may have a significant effect on the environment, the lead agency shall 

prepare an EIR even though it may also be presented with other substantial evidence that the 

project will not have a significant effect; and 

 

WHEREAS, Section 15064, Subdivision (g) of the CEQA Guidelines provides that after 

application of the principles set forth in Section 15064, Subdivision (t) of the CEQA Guidelines, in 

marginal cases where it is not clear whether there is substantial evidence that a project may have 

a significant effect on the environment, the lead agency shall be guided by the principle that if there 

is disagreement among expert opinion supported by facts of the significance of an effect on the 

environment, the lead agency shall treat the effect as significant and shall prepare an EIR; and 

 

WHEREAS, the staff report dated December 3, 2018 responded to comments received  since 

publication of the September 17, 2018 staff report and together with findings and analysis contained 

in the September 17, 2018 staff report addressed the grounds for the appeal and are incorporated  herein 

by reference; and 

 

WHEREAS, at a noticed public hearing on December 3, 2018, at which time all interested 

parties had the opportunity to be heard, the City Council considered the Appeal and the information 

submitted by City staff, the Applicant, the Appellant, interested parties and members of the public 

concerning the Project and the Appeal, all of which information is hereby incorporated into and 

made a part of this resolution;based on the information and facts before it then and its then-

understanding of the law with respect to the scope of CEQA review, adopted Resolution 2018-

180 purporting to uphold the Appeal filed by Appellants and ordering the preparation of an EIR 
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and staying the SPAR approval pending certification of the EIR by the City Council; and   

 

WHEREAS, following the public hearing held on the Appeal on December 3, 2018 and 

City Council deliberations regarding the Record on Appeal, the City Council, by a unanimous vote 

and consistent with staffs oral recommendation at the hearing, adopted Resolution No. 2018-180 

entitled: 

 

RESOLUTION OF THE CITY OF PETALUMA CITY COUNCIL UPHOLDING 

THE APPEAL FILED BY JOANN MCEACHIN AS TO THE MITIGATED 

NEGATIVE DECLARATION APPROVED BY THE PETALUMA PLANNING 

COMMISSION ON JUNE 26, 2018 BY RESOLUTION NO. 2018-21A, 

ORDERING THE PREPARATION OF AN ENVIRONMENTAL IMPACT 

REPORT IN ACCORDANCE WITH SECTION  15064,  SUBDIVISIONS  (C) AND 

(G) OF THE CALIFORNIA ENVIRONMENTAL QUALITY ACT GUIDELINES, 

AND STAYING  THE  PLANNING  COMMISSION'S APPROVAL OF SITE 

PLAN AND ARCHITECUTRAL REVIEW PURSUANT  TO RESOLUTION NO. 

2018-21 ADOPTED JUNE 26, 2018 FOR  THE SAFEWAY FUEL CENTER 

PROJECT LOCATED  AT  335  SOUTH McDOWELL BOULEVARD, 

ASSESSOR'S PARCEL NO. 007-820-046, FILE  NO. PLSR 13-0012 PENDING 

CERTIFICATION OF THE EIR AND CITY COUNCIL REVIEW OF THE 

PROJECT SITE PLAN AND ARCHITECTURAL REVIEW  APPROVAL; and 

 

WHEREAS, as the title indicates Resolution No. 2018-180 as adopted by the City Council 

had the effect of upholding the Appeal as to the Project MND, ordering preparation of an EIR 

regarding Project environmental impacts, and staying the SPAR approved by the Planning 

Commission on June 26, 2018 pending certification of an EIR for the project and City Council 

review of the Project SPAR; and 

 

WHEREAS, on December 10, 2018 supplemental correspondence was received from 

Moira Sullivan questioning the analysis of the health risks of the Project; and 

 

WHEREAS, on January 2, 2019, Matthew Francois representing the Applicant submitted 

to the City correspondence alleging that at the December 3 appeal hearing, the City had violated 

the Brown Act by: taking action on an item that was not on the published agenda in violation of 

Government Code Section 54954.2, because none of the agendas that had been prepared 

concerning the Appeal indicated that the City Council might take any action under CEQA, including 

would take action to require an EIR, or stay the Planning Commission's SPAR approval; by failing 

to make available to the public in accordance with Government Code Section 54957.5 the revised 

resolution ordering preparation of an EIR that staff prepared December 3, 2018, a September 17, 

2018 email from project supporters and the December 3 memo from Illingworth and Rodkin; and 

by failing to disclose the existing facts and circumstances giving rise to significant exposure to 

litigation in accordance with Government Code Sections 54954(c) and 54956.9 regarding the 

anticipated litigation items listed on the September 10, 2018 and December 3, 2018 agendas; and 

WHEREAS, on January 11, 2019, a public notice of the January 28, 2019 City Council  

hearing on the Appeal was posted on the Project site in accordance with City Council Resolution 

No. 2018-107; and 

WHEREAS, on January 17, 2019 the City published notice in the Petaluma Argus Courier of 
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the January 28, 2019 public hearing to cure or correct alleged violations of the Brown Act at the 

December 3, 2018 hearing on the Appeal and mailed notice of the January  28  hearing to  all property 

owners and occupants within 1,000 feet of the Property, in accordance with the requirements of the 

City's Implementing Zoning Ordinance and City Council Resolution No. 2018-107, and to all 

members on the interested parties list for the Project;  and 

WHEREAS, the City staff issued a staff report on January 22, 2019 for the January 29, 2019 

City Council hearing; and  

WHEREAS, by letter dated January 22, 2019, the City Attorney responded to Mr. 

Francois's letter indicating that the City Council would take action to cure and correct the alleged 

Brown Act violations at a noticed public hearing on January 28, 2019, even though the City 

contended that it had not violated the Brown Act at the December 3, 2018 hearing on the Appeal;, 

and 

WHEREAS, the Applicant submitted a letter on January 24, 2019 outlining multiple 

factual and legal bases in support of denying the Appeal; and  

WHEREAS, by letter dated January 28, 2019, Mr. Francois responded to the City 

Attorney’s January 22, 2019 letter disputing the City’s contention that it had not violated the 

Brown Act at the December 3, 2018 hearing on the Appeal; and   

WHEREAS, in a memorandum dated January 28, 2019, Illingworth and Rodkin 

responded to Ms. Sullivan’s December 10, 2018 letter; and  

WHEREAS, the January 22 correspondence indicated that the City did not violate the 

Brown Act at the December 3 appeal hearing because: the agenda description for the December 3 

Appeal hearing specified that the City Council would consider resolutions for Council action on 

both Planning Commission approvals on appeal, the MND and SPAR, in accordance with Section 

54954.2 requirements; the revised resolution upholding the appeal and ordering an EIR was shared 

with the applicant's and appellants' representatives as soon as possible at the December 3 hearing, 

the same time it was first presented to the City Council, in accordance with Section 54957.5, and 

the September 17 email from Project supporters and the Illingworth and Rodkin December 3 memo 

were not distributed to the Council members less than 72 hours before the December 3 hearing, 

and were therefore not covered by Section 54957.5; and because the December 3 closed session 

on the Appeal was based on Mr. Francois' public remarks at the June 26, 2018 Planning 

Commission hearing, and therefore the December 3 closed session description satisfied Brown Act 

closed session description requirements in accordance with Section 54956.9(e)(4); and 

WHEREAS, the January 22 correspondence from the City attorney indicated that the City 

would cure or correct Brown Act violations alleged by Safeway by: indicating in the agenda 

description for the January 28 cure and correct hearing that one of the resolutions offered for City 

Council consideration and possible adoption would order the preparation of an EIR and stay the 

Planning Commission's SPAR approval; including as exhibits to an updated version of the 

resolution revised on December 3 to be offered to the Council for action on January 28 and 

distributed as part of the agenda the September 17 email from Project supporters and the December 

3 Illingworth and Rodkin memo; and that a closed session agenda item will be included on the 

January 28 City Council agenda that will disclose the fact that the closed session is being held 

based on remarks of Mr. Francois representing Safeway at the June 26 Planning Commission 

hearing and the January 2 cure and correct demand Mr. Francois submitted to the City; and 
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WHEREAS, on January 17, 2019 the City published notice in the Petaluma Argus Courier 

of a January 28, 2019 public hearing to cure or correct alleged violations of the Brown Act at the 

December 3, 2018 hearing on the Appeal and mailed notice of the January  28  hearing to  all property 

owners and occupants within 1,000 feet of the Property, in accordance with the requirements of the 

City's IZO and City Council Resolution No. 2018-107, and to all members on the interested parties 

list for the Project;   and 

 

WHEREAS, at the noticed public hearing on January 28, 2018, at which time all interested 

parties had the opportunity to be heard, the City Council considered the Appeal and the information 

submitted by City staff, the Applicant, the Appellants, interested  parties  and members of the public 

concerning the Project and the Appeal at both the December 3, 2018 and January 28, 2019 public 

hearings on the Appeal ("Record on Appeal"),  all of  which  information  comprising the Record on 

Appeal is hereby incorporated  into and made a part    of this resolution; 

NOW THEREFORE BE IT RESOLVED by the City Council of the City of Petaluma 

as follows: 

 

1. The above recitals are hereby declared to be true and correct and are incorporated into 

this resolution  as findings  of the City Council. 

 

2. Resolution Nno. 2018-180 adopted by the City Council on December 3, 2018, is 

hereby rescinded in its entirety and is longer in effect. 

 

On January 28, 2019 the City Council fully considered all evidence  presented  before 

it and at the duly noticed public hearings on December 3, 2018 and on January 28, 2019 

regarding the Appeal of the Planning Commission’s approval of a Mitigated 

Declaration pursuant to Resolution No. 2018-21A and Site Plan and Architectural 

Review pursuant to Resolution  No. 2018-21B for the Safeway Fuel Station Project 

and comprising the Record on Appeal, including evidence that was untimely, 

inadmissible or irrelevant given the Appellants’ failure to timely appeal and/or 

legally challenge the Planning Commission’s adoption of the MND as well as the 

limited scope of review that applies to CEQA review of SPAR matters,  and on the 

basis of the staff report, testimony and other evidence, and the record of 

proceedings herein, including the views held by members of the public and all 

interested partiesin all areas affected as expressed in the whole Record on Appeal, 

the City Council hereby denies the appeal Appeal of JoAnn McEachinAppellants 

filed with the City Clerk on July 9, 2018 on behalf of JoAnn McEachin and Friends 

of McDowell Elementary School, Little League Children and East Petaluma 

Residents as to the Mitigated Negative Declaration approved by the Petaluma 

Planning Commission on June 26, 2017 by Resolution No. 2018-21A, and as to the 

Site Plan and Architectural Review approval of the Petaluma Planning Commission 

on June 26, 2018 by Resolution No. 2018-21B, in accordance with the following 

findings for denial of the appeal, as supported by the record of proceedings: 

 

CEQA 

 

A. No appeal of the Planning Commission’s approval of the MND was timely 
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filed to the City Council within fourteen (14) days of the Planning 

Commission’s determination to approve the MND as required by the City’s 

Implementing Zoning Ordinance and Environmental Review Guidelines.  

Since no appeal of the MND was filed within these time limits, the Planning 

Commission’s approval of the MND is final and the City Council has no 

jurisdiction to consider any purported appeal of it now.  Further, no lawsuit 

was filed within thirty (30) days of the filing and posting of the NOD to 

challenge the MND as required by Public Resources Code Section 21167.  

As no one filed a legal challenge to the validity of the Planning Commission’s 

approval of the MND within that timeframe, it is now conclusively presumed 

adequate for purposes of CEQA.  (Pub. Res. Code § 21167.2).   

A.  

B. The City Council further affirmatively finds that: (1) the MND remains 

relevant, (2) there are no substantial changes in the Project or the 

circumstances in which the Project will be undertaken that require major 

revisions of the MND  due to the involvement of new significant 

environmental effects or a substantial increase in the severity of previously 

identified significant effects; and (3) no new information of substantial 

importance, which was not known and could not have been known with the 

exercise of reasonable diligence at the time the MND was adopted, shows 

any of the following: (a) the Project will have one or more significant effects 

not discussed in the MND, (b) significant effects previously examined will 

be substantially more severe than shown in the MND; (c) mitigation 

measures or alternatives  previously found not to be feasible would in fact be 

feasible and would substantially reduce one or more significant effects of the 

Project, but the Project proponents decline to adopt the mitigation measures 

or alternatives, or (d) mitigation measures or alternatives which are 

considerably different from those analyzed in the MND would substantially 

reduce one or more significant effects on the environment, but the Project 

proponents decline to adopt the mitigation measures or alternatives. 

      

C. Based on its review of the entire record of proceedings herein, including 

the MND, Mitigated Negative Declaration, the Initial Study, Response to 

Comments, all supporting, referenced and incorporated documents and all 

comments received, the City Council finds that there is no substantial 

evidence of a fair argument that the Project may will have a significant 

effect on the environment due to aesthetics (the only topic over which the 

City Council may lawfully impose mitigation assuming a timely appeal 

of the MND had been filed to it) or any other environmental topic over 

which it is has no regulatory jurisdiction to impose mitigation (including, 

but not limited to, pedestrian safety and health risk), that the Mitigated 

Negative DeclarationMND reflects the City's independent judgment and 

analysis, and that the Mitigated Negative DeclarationMND , Initial Study  

and supporting documents provide an adequate description of the impacts 

of the Project and comply with CEQA, the State CEQA Guidelines and the 

City of Petaluma Environmental Review Guidelines, as outlined in the 

record. The comments received into the Project record regarding 

potentially significant impacts resulting from the Project either address 
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potential impacts already satisfactorily analyzed in accordance with 

CEQA requirements as described in the staff report accompanying this 

resolution and the Project record, and/or the comments received constitute 

argument, speculation, unsubstantiated opinion or narrative, generalized 

concerns or fears, or evidence that is clearly erroneous or inaccurate, and 

thus does not constitute substantial evidence supporting a fair argument 

that the Project may result in significant environmental impacts. 

 

General Plan 

 

D. The proposed construction of the Safeway Fuel Station project at 335 South 

McDowell Boulevard is, for the reasons discussed in the May 8, 2018 

Planning Commission staff report, consistent with the following Petaluma 

General Plan policies: Policy 1-P-2 (Promote infill development), Policy 1-

P-6 (mixed-use development) 1-P-11 (Land use intensification at strategic  

locations),  Policy  l-P- 14 (street trees), Policy 2-P-5 (Strengthen the visual 

and  aesthetic  character  of major arterials), Policy 4-P-10 (Electric Charging 

stations), Policy 5-P-42 (expand bus transit), Policy 6-P-29 (Integrate A1i), 

Policy 1O-P-3 (Protect Public Health and Welfare),  and Policy 10-P-4 

(Transport  of Hazardous  Materials). 

 

E. The Project is consistent with the "Community Commercial" General Plan 

land use designation because the project contributes to the variety of 

commercial services provided to the larger the region from this area of 

Community Commercial property. 

 

Implementing  Zoning Ordinance 

 

F. The Project is consistent with all development standards of the C2 Zoning 

District including, but not limited to, those pertaining to building height, 

setbacks and off street parking requirements. · 

 

G. All the required findings for Site Plan and Architectural Review approval 

found at Implementing Zoning Ordinance Section§ 24.010.(G)(l) can be 

made, as follows: 

 

i. The Project includes the use of quality materials and is in harmony 

with and in proportion with the overall design through its use of 

single-story architecture with building articulation that employs 

varying depths and balances solid and transparent fa9ade 

materials in the form of stucco and concrete masonry unit walls 

stucco, and glass windows with metal aluminum trim; the use of 

metal, stone, and concrete finishes; added accent to the main 

entrance; metallic awnings; and consistent detailing for the 

proposed canopy. Articulation is applied on all building elevations 

appropriately. 

 

ii. The Project's building form, materials and architectural  style is 

appropriate for  the Project and compatible with the overall character 
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of the area. The proposed facades include varying depths and 

materials divided into low, mid, and upper level strata to provide 

visual variety.  Architectural  detailing is carried  through to all 

structures. The area features similar, rectilinear, simplistic 

commercial structures oriented to passing vehicle traffic on South 

McDowell Boulevard and Maria Drive and pedestrian  on-site. 

 

iii. The proposed site design frames the interior of the lot and more 

clearly defines the boundaries of the site than current 

development, particularly along the southern prope1iy line 

adjacent to Maria Drive. Positioning the structure approximately 

five-feet (5 ft.) from the property line at this location establishes a 

pedestrian friendly building edge along the street. Further, the 

building is designed with an entry to the kiosk from Maria Drive 

that orients the building for customers walking on the sidewalk. 

The location of the canopy and the kiosk are located at 

approximately the same depth as the adjacent building along 

South McDowell Boulevard. This positioning enhances the 

streetscape because it maintains consistent siting of structures on 

the east side of the South McDowell Boulevard. 

 

iv. The project identifies new building signage consisting of two new 

signs on the convenience store and on the canopy. The project 

also includes a price sign elevation. However, this signage is 

representative only and is not proposed as part of the application. 

An application will be submitted in the future for signage on the 

north and south elevations of the convenience store, on the east and 

west edge of the fueling canopy, and for a monument signage on 

the site. Proposed signs generally fit within the area of the canopy 

and the kiosk. Additionally, signage is generally consistent with 

location, number and size requirements of the sign code and sign 

program, although staff will ensure that any future application for 

project specific signage will be consistent with the sign code and 

sign program. 

 

v. The project identifies new building signage consisting of two new 

signs on the convenience store and on the canopy. The project 

also includes a price sign elevation. However, this signage is 

representative only and is not proposed as part of the application. 

An application will be submitted in the future for signage on the 

north and south elevations of the convenience store, on the east and 

west edge of the fueling canopy, and for a monument signage on 

the site. 

 

vi. The project is harmonious with adjacent structures in terms of bulk, 

height, and color. The architecture is, like adjacent buildings, 

simple in form and design. Immediately north of the site is a bank 

and commercial retail store that is approximately one-and-a-half- 
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to two stories in height. This building is comprised of rectilinear 

features with strong square cut elements. Similar bulky square cut 

features that are simple in design and form are used in the canopy 

over the fuel pumps and portions of the fa9ade of the kiosk. To the 

west of the site, across South McDowell Boulevard are single 

story single family homes. The convenience store bulk, at 697 

square feet, is similar in size to the single family homes, and the 

earth tone color scheme of the homes compliments the beige and 

taupe color scheme of the project. Similar to other structures, the 

single story nature, architectural expression and color scheme of 

the project compliment the structure to the south because the 

structure to the south is a single story building, with a rectilinear 

form, and earth tone color scheme. East of the project is the 

Safeway grocery store. The color scheme of the project matches 

the color scheme of the Safeway grocery store, with each being 

comprised of beige and taupe tones. Similarly, the vertical bands 

that extend up the face of the fuel canopy and the convenience 

store are also found on the grocery store. Additionally, the 

proposed trash enclosure employs the same materials (concrete 

masonry unit walls and standing seam metal roof, and metal doors) 

color scheme, and resembles a similar square bulk as the proposed 

convenience store and canopy and is therefore consistent with 

other existing structures in the immediate neighborhood of the 

project site. For these reasons the project is harmonious with the 

bulk, height, and color schemes of other structures in the 

immediate neighborhood. 

 

vii. Proposed landscaping serves three functions: to screen structures 

on the lot and soften views from Maria Drive and South McDowell 

Boulevard, and to provide stormwater retention on-site. Denser 

landscaping is proposed along the west and south property 

boundaries to increase screening, particularly with respect to the 

queueing lane for the proposed trash enclosure. The project also 

includes landscaping along Maria Drive, along the back of the 

proposed improved bus turnout. This landscaping will provide a 

buffer between the bus turnout and the parking lot for the shopping 

center. Further, the project preserves key street trees at the corner 

of South McDowell Boulevard and Maria Drive, and the trees 

along Maria Drive as well. The project would remove two street 

trees to accommodate the improved transit facility but proposes 

two new 24-inch box red maples behind the bus stop. 

 

viii. Circulation patterns will not be substantially altered by the project. 

A new accessible pedestrian path is proposed to connect the 

convenience store to the existing sidewalk on Maria Drive, with 

bicycle parking positioned at a logical location - at the terminus of 

the pathway at the building. Vehicle access follows the predominant 

current pattern. New access is provided to the site from  the  east. 
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This area will allow for queuing of vehicles so as to not impede the 

drive aisle on the adjacent property. The project also provides  a new 

egress to  the north to facilitate internal circulation  in the shopping  

center. 

 

3. This resolution shall take immediate effect upon its adoption. 

 

4. Should any portion of this resolution be held to be invalid by a court of 

competent jurisdiction, the remaining portions of this resolution shall be 

unaffected and remain in full force and effect. The City Council hereby 

declares that it would have adopted this resolution notwithstanding some 

portions being held invalid, and that such invalid portions of this resolution 

are severable. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT B



429 E. Cotati Ave 
Cotati, California 94931 

Tel:  707-794-0400                                 Fax: 707-794-0405 
www.illingworthrodkin.com                                              illro@illingworthrodkin.com

 

M E M O 
 
Date:  January 28, 2019 
 
To:  Natalie Mattei 

Senior Real Estate Manager 
Albertsons Companies 
11555 Dublin Canyon Road 
Pleasanton, CA 94588 
 

From:  James A. Reyff  
Illingworth & Rodkin, Inc. 

  429 E. Cotati Ave 
  Cotati, CA 94931 
 
RE:  Safeway Fuel Center CEQA document - Petaluma, CA  

  
SUBJECT: Safeway Fuel Center Health Risk Assessment - Response to 12/10/2018 

Submittal from Moira Sullivan, M.S. -  Job#13-205 
 
 
This memo is Illingworth & Rodkin, Inc.’s (I&R) response to a letter from Moira Sullivan, M.S., 
dated December 10, 2018. Ms. Sullivan is an associate toxicologist that works with the 
California Office of Environmental Health Hazards Assessment (OEHHA), however her 
communication is made as a resident of Petaluma and not in her professional capacity.  Our 
responses pertain to the air quality health risk assessment. 
 

1. In terms of experience, I&R has been conducting air quality studies since 1995, which is 
longer than Ms. Sullivan’s 20+-year career.  This is James Reyff’s 31st year working in 
this field and William Popenuck has almost 40 years’ experience.  I&R conducts 
approximately 50 to 100 air quality assessments each year.  In Petaluma, I&R has 
conducted the air quality assessments for the Brody Ranch residential project, the 
Riverfront development, Marina apartments, Deer Park, and several others.  The City’s 
Planning Staff is quite familiar with I&R’s experience conducting air quality studies and 
health risk assessments.  Major projects recently in the Bay Area include the 
redevelopment of the Vallco Shopping Center Redevelopment in Cupertino, San 
Francisco Giants Mission Rock Redevelopment in San Francisco, and Forest City’s Pier 
70 Development in San Francisco.  I&R’s clients include private entities, Cities, Counties 
(including Sonoma County), and Caltrans.  It appears Ms. Sullivan is unfamiliar with 
I&R’s extensive experience in conducting air quality assessments. I&R is considered an 
expert in this field. 
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2. As a preliminary matter, Ms. Sullivan’s claims that the proposed station does not meet 
any regulatory agency setback recommendations in inaccurate because there are no 
regulatory agency setback regulations.  Further, her assertion that the gas station avoids 
federal and state regulatory agency recommendations is flatly incorrect.  The HRA was 
prepared in accordance with all regulatory guidance and recommendations and has been 
accepted as adequate by BAAQMD, the regulatory agency with primary jurisdiction over 
the matter.  Moreover, the gas station will operate in accordance with all local, state, and 
federal laws and standards. 
 

3. As an associate toxicologist with OEHHA and 20+ years of experience, we believe Ms. 
Sullivan should be aware that OEHHA develops guidance for risk assessments that air 
districts use to develop their risk policy.  After reviewing these data, BAAQMD uses a 
threshold of 10 chances per million based on 9-year exposures for school children and 30 
years for residential exposures.  This is also their recommendation for evaluating 
community risk assessments, per their CEQA Air Quality Guidelines.  The District’s 
New Source Review Rules makes the exception for the use of a 70-year risk assessment 
for gasoline dispensing facilities only, but that with the use of less protective exposure 
parameters that include lower breathing rates and results in a lower overall predicted 
cancer risk for lifetime exposures of 70 years, as compared with 30-year exposures that 
use the newer, more restrictive, exposure parameters. 

 
4. I&R’s response to the use of meteorological data and the ISCST3 model vs. the 

AERMOD model is documented in our responses dated October 10, 2018 and December 
3, 2018.  In summary, I&R followed BAAQMD’s guidance and used meteorological data 
measured at Petaluma Airport and provided by BAAQMD along with the ISCST3 model.   
This was the method recommended by BAAQMD for use in Petaluma and used by 
BAAQMD in 2018 for permitting of other facilities in Petaluma, including the Valero 
Gas Station at 910 Baywood Drive in Petaluma..  The City’s planning staff also accepted 
this type of analysis on several other projects.  Subsequent to the project analysis, U.S. 
EPA approved methods that use numerical weather models to develop meteorological 
datasets that use forensic analysis to develop meteorological data sets for use with the 
AERMOD dispersion model.  Both results were provided.  Citing the Fox/Kapahi HRA, 
Ms. Sullivan claims that “using the correct air model/air model inputs,” results in 
“harrowing” and “egregiously high cancer risk results.”  As shown by I&R’s October 10, 
2018 Fox/Kapahi did not use the correct air model/air model inputs.  Instead they 
improperly rely on Santa Rosa wind data and use artificially inflated and overblown 
assumptions regarding Project diesel and benzene emissions.  In a November 8, 2018 
letter, BAAQMD concurred citing “several key concerns” with the Fox/Kapahi study.  
Her assertions that the Fox/Kapahi results are somehow valid and show “harrowing” and 
“egregiously high cancer risks” are incorrect as well as unscientific and hyperbolic. 

   
5. Further, by substituting wind data designed to be used with the ISCST3 model into the 

completely distinct AERMOD model, such as that done by Fox and Kapahi in their 
November 30, 2018 supplemental health risk report, yields modeling conditions that do 
not occur in nature and could not even be imagined for science fiction.  Atmospheric 
stability, which is related to vertical dispersion, is a key meteorological variable in 
dispersion of contaminants.  By combining wind data for one station with another for 
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completely different time periods, one creates artificial, inaccurate, and unreliable 
meteorological data, such as high winds under very stable conditions, or vice versa.   

 
6. There are other faulty assumptions that Fox & Kapahi used in their assessment that result 

in much higher impacts.  For example, they overestimated diesel exhaust emissions 
considerably, used erroneous residential risk exposure parameters (pointed out by 
BAAQMD) and used erroneous benzene emission factors that they developed (also 
pointed out as erroneous by BAAQMD). 
 

7. Ms. Sullivan references studies conducted outside of California and the U.S. that do not 
reflect the design of fueling stations in California that meet new stringent standards to 
control all aspects of emissions from gasoline fueling stations, including the control of 
vent pipe emissions.  The guidelines that Ms. Sullivan points out with respect to 
California and U.S. EPA are with respect to siting new sensitive receptors near 
EXISTING fueling stations and not new fueling stations that meet the latest Statewide 
standards. 

 
8. As noted in our September 4, 2018 response to Ms. Sullivan, California likely has the 

most extensive control requirements for gasoline emissions in the world.  These 
requirements are developed and enforced by the California Air Resources Board (CARB) 
and BAAQMD permitting requirements.  The evaporative emissions from volatile 
organic compounds from gasoline, which include benzene, have been greatly reduced 
over the past two decades.   CARB has adopted a number of significant advancements as 
part of the Enhanced Vapor Recovery (EVR) program to reduce these emissions. Phase I 
EVR, which addresses transfer of bulk fuel from delivery  trucks to the underground 
storage tanks, requires more durable and leak-tight components, along with an increased 
collection efficiency of vapors to be 98 percent.  Phase II EVR, which addresses fueling 
of vehicles that purchase gasoline and the transfer of vapors back into the underground 
storage tanks, includes three major advancements: (1) dispensing nozzles with less 
spillage and required compatibility with onboard refueling vapor recovery (ORVR) 
vehicles, (2) a processor to control the static pressure of the ullage, or vapor space, in the 
underground storage tank, and (3) an in-station diagnostic system that provides warning 
alarms to alert the facility operators of potential vapor recovery system malfunctions. 
Phase I EVR was fully implemented in 2005. Phase II EVR was fully implemented 
between 2009 and 2011.  Attachment 1 includes a summary of the mandatory emission 
controls implemented at gas stations in California.  
 

9. Note that new fueling stations, including this project, include Vacuum, Pressure, and 
Hydrostatic (VPH) monitoring that were not required for existing gas stations.  VHP is a 
continuous monitoring of the secondary containment of the tanks, piping and sumps 
using either vacuum, pressure or hydrostatic methods.  Tanks installed before July 1, 
2004 are exempt from VPH monitoring.  Safeway would have continuous VPH 
monitoring, whereas it is believed not all Petaluma gas stations have upgraded since 
2004.  As a result of new stringent regulations and fueling station design, emissions of 
hydrocarbons, which contain toxic air contaminants, have been reduced by about 99 
percent, compared to dispensing facilities with Standard Vapor Recovery and non-ORVR 
vehicles. 
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10. As also noted in our September 4, 2018 response to Ms. Sullivan, as a result of the 

improvements described above in addition to the reformulation of gasoline that occurred 
in the late 1990s, emissions of benzene and other TACs from gasoline have decreased 
substantially in the last 10 to 20 years.  A report recently released by OEHHA in 20181 
describes the trend in exposure and health risk to TACs from gasoline (the press release 
for this study is included as Attachment 2).  In this report, emissions of benzene 
statewide are described as being reduced by 70 percent since 1996 as reflected in ambient 
statewide benzene concentrations that decreased at or greater than that rate. The report 
describes the primary source of benzene emissions as from on-road mobile sources, 
where gasoline production and distribution make up a small fraction of the overall 
emissions.  Benzene concentrations in the air are primarily the result of emissions from 
traffic.  While the report addresses California as a whole, monitoring data in the Bay 
Area support these conclusions.2 

 

                                                 
1  OEHHA.  2018.  Gasoline-Related Air Pollutants in California - Trends in Exposure and Health Risk, 1996 
to 2014.  January 
2  Measured benzene levels in San Francisco are reported at this CARB website.  Within the Bay Area, 
benzene is only monitored in San Francisco.  Note that levels in Petaluma are expected to be lower due to the less 
intensive urban environment.  https://www.arb.ca.gov/adam/toxics/sitepages/benzsfo.html.  Accessed August 28, 
2018.  

https://www.arb.ca.gov/adam/toxics/sitepages/benzsfo.html


 

Attachment 1 
 
 
 

Vapor Recovery Summary 
 
 

Phase I and Phase II vapor recovery were implemented in California 1987 in an effort to reduce fugitive VOC 

emissions from fueling facilities. The majority of the US states implemented the requirement in 1990. Before Vapor 
recovery was introduced fugitive emissions from a fuel dispensing facility were 8.4 lbs. of hydrocarbons per 
1,000 gallons dispensed. 

 
Phase I vapor recovery is the reclaim of vapors from a storage tank back into the truck that is delivering fuel. As the 

tank is filled, a second hose is connected to the tank. As the tanks fill, the vapors are pushed through the hose back 

into the delivery truck. 

 

Phase II vapor recovery occurs at the fuel dispenser. When a vehicle is adding fuel to the tank, the vapors are 

pushed back through the nozzle and hose, through the dispenser and back into the fuel storage tank(s). Some 

systems use a vacuum pump to pull the vapors from the vehicles tank and push them back into the fuel storage tank. 

 

The recovery of vapors can pressurize the storage tank. When this happens, the pressure is released through the 

tank vents. This releases fugitive emissions. A fuel dispensing facility with Standard Vapor Recovery and non- 
ORVR vehicles produces 2.4 lbs. of hydrocarbons per 1,000 gallons dispensed. 

 

 



 

 
 
 

ORVR is the acronym for Onboard Refueling Vapor Recovery. This process is handled inside the vehicle. Newer 

vehicles are equipped with a canister system that collects fuel vapors as the vehicle is refueling. In 1998, the first 

vehicles with ORVR were produced. Since 2006, all vehicles produced are required to have ORVR. A fuel 
dispensing facility with Standard Vapor Recovery and ORVR vehicles produces 0.12 lbs. of hydrocarbons per 
1,000 gallons dispensed. 

 

 
 

Enhanced Vapor Recovery occurs at the vent riser. EVR requires introducing a means to capture the fugitive 

emissions from the vent riser. There are 3 approved methods available. 

 

A Veeder Root carbon canister captures vapors in a carbon filter. The carbon is refreshed as the storage tank returns 

to normal pressure and clean air is pulled through the carbon canister. 

 

The Healy system is a large bladder tank that captures vapors in a bladder tank and returns them to the storage 

tanks when the pressure returns to normal. 

 

The Hirt system is a furnace that burns the vapors as they are released. 

 
With all 3 systems, the vapors are now captured instead of being released through the vents. 



 

 
 

 

The combination of Enhanced Vapor Recovery and ORVR have significantly reduced fugitive emissions to nearly 

zero percent. A fuel dispensing facility with Enhanced Vapor Recovery and ORVR vehicles produces 0.021 
lbs. of hydrocarbons per 1,000 gallons dispensed. 
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