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VIA E-MAIL AND FEDERAL EXPRESS 

Honorable Teresa Barrett, Mayor 

and Members of the Petaluma City Council 

CITY OF PETALUMA 

11 English Court 

Petaluma, CA  94952 

 

 

Re: Safeway Fuel Center Project;  

January 28, 2019 City Council Agenda, Item 5.A 

Dear Mayor Barrett and Members of the City Council: 

We write on behalf of our client, Safeway, Inc., regarding the City Council’s proposed 

reconsideration of the long-planned Safeway Fuel Center Project (the “Project”) at 335 S. Mc Dowell 

Boulevard (the “Property”) in the City of Petaluma (the “City”).  The Project has already been 

reviewed by the City for more than six years and has been the subject of numerous studies prepared 

by expert consultants as well as a detailed mitigated negative declaration (“MND”) prepared by M-

Group, the City’s contract Planning Staff.  Yet, on December 3, 2018, the City Council adopted 

Resolution No. 2018-80 (the “Resolution”) purporting to uphold the appeal of the Project (the 

“Appeal”) filed by JoAnn McEachin and others (“Appellants”) and ordering the preparation of an 

environment impact report (“EIR”).   

On January 2, 2019, we wrote to demand that the City Council vacate the Resolution and 

conduct a new hearing to cure and correct specified violations of the Brown Act.  The City noticed 

a new hearing on the Appeal for January 28, 2019.  At that hearing, we strongly urge you to deny 

the Appeal and uphold the Planning Commission’s approvals for the Project.  This is the only lawful 

action that the City Council can take on the Project.1   

I. Executive Summary 

The Project is a principally permitted use and requires design-related approvals only from 

the City.  The City Council cannot lawfully uphold the Appeal for numerous reasons.  

First, in a recently decided case, the First District Court of Appeal ruled that the scope of 

CEQA review for a design review permit such as that sought here does not extend to issues other 

than aesthetics.  Were the City to persist in claiming that CEQA requires preparation of an EIR based 

                                                 
1 Unless otherwise noted, emphasis in quotations is supplied and citations are omitted.  
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on grounds other than aesthetics, the City would be acting in direct contravention of this highly 

relevant and binding legal precedent.   

Second, the Planning Commission’s adoption of the MND was not timely appealed to the 

City Council and is now final and no longer subject to challenge.   

Third, upholding the Appeal in the manner recommended by Staff is not requested by 

Appellants and is not authorized by and is contrary to the City Code. 

Fourth, as there is no substantial evidence of a fair argument of significant environmental 

impacts, the City cannot lawfully require preparation of an EIR.  Any reliance on a so-called “battle 

of the experts” would be flawed and not supported by the facts or the law.   

Fifth, since a majority of the City Council members are biased, they cannot lawfully act to 

uphold the Appeal.  The only lawful action that the City Council can take is to either deny the 

Appeal or abstain and allow the Planning Commission to stand.   

Sixth, if the City Council were to uphold the Appeal, its action would be arbitrary and 

capricious and thus deprive Safeway of its constitutionally protected right to due process.   

Seventh, subjecting Safeway to different or more burdensome requirements than imposed on 

similarly situated property owners (namely the requirement for an EIR when every other recent gas 

station project was processed with an exemption or negative declaration) would deprive Safeway of 

its constitutionally protected right to equal protection.   

Eighth, if the City upholds the Appeal, it will have to compensate the Property owner and/or 

Safeway for an unconstitutional taking of its property.   

Ninth, if the City upholds the Appeal, it would result in an unlawful interference with 

contractual relations. 

Finally, based on the parties’ substantial and detrimental reliance on the Property’s zoning, 

the City would be estopped from upholding the Appeal.   

In light of the serious legal impediments associated with upholding the Appeal, any one of 

which would be sufficient to overturn the City Council’s action, and several of which would also 
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expose the City to an award of damages and attorneys’ fees, we trust that the City Council will deny 

the Appeal in whole and reaffirm the Planning Commission’s approval of the Project.2   

II. Project Background 

A. The Property has long been planned and zoned for gas station uses.   

The Property is zoned Commercial 2 (“C2”).  Gas stations are permitted uses in the C2 zone.  

(Implementing Zoning Ordinance [“IZO”], Table 4.4.)  A new commercial use, like the Project 

requires only site plan and architectural review (“SPAR”) approval from the City.  (IZO § 24.010.A.)  

The purpose of SPAR is to “secure compliance with the Zoning Ordinance and to promote the 

orderly and harmonious development” of the City.  (Id.)   

In taking action to approve a SPAR application, the reviewing body must consider the 

following: (1) satisfactory quality of design and harmony with surroundings, (2) landscaping and 

circulation conform to approved City standards, (3) participation by a recognized professional 

designer.  As correctly noted by Staff and adjudged by the Planning Commission, the Project 

conforms with all of these considerations.     

The SPAR “considerations” are in stark contrast to the “findings” required for a conditional 

use permit.  For a conditional use permit, the Planning Commission (or City Council on appeal) can 

approve (or disapprove) such a permit if it finds that the proposed structure or use “will [or will not] 

conform to the requirements of the [IZO] and the Petaluma General Plan” and that such use “will 

not [or will], under the circumstances of the case, constitute a nuisance or be detrimental to the public 

welfare of the community.”  (IZO § 24.030.H.)   

As a principally permitted use, the Project does not require a conditional use permit.  It only 

requires design review (or SPAR) approval from the City.  

B. The City has considered the Project, a permitted use, for more than six  years. 

The Project will be located in the Washington Square Shopping Center (the “Shopping 

Center”) on S. McDowell Boulevard between E. Washington Street and Maria Drive.  The Shopping 

Center, which includes a newly remodeled Safeway grocery, has provided commercial uses for 

                                                 
2 Such an action would be consistent with the Staff recommendation prior to the December 3, 

2018 City Council meeting.   
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Petaluma residents since 1961.3  Historically, the Shopping Center had three gas stations. Today, 

there is only operating gas station—Chevron—located on the far north end of the center.   

The Project includes eight fuel dispensers (16 total fueling positions), two underground 

storage tanks, a 697 square foot convenience store, landscaping, and parking.  Offsite improvements 

consist of reconstruction of the adjacent Eastside Transit Center to increase the width of the bus 

turnout area to allow for buses to queue outside of the Maria Drive travel lane and to allow for 

improved egress from the Shopping Center.  The Transit Center will also be enhanced to include 

new shelters, benches, landscaping, and a solar-powered arrival sign.  Additional improvements to 

the intersection of S. McDowell and Maria Drive include a new handicap-accessible pedestrian 

ramp.   

In accordance with the allowed land uses for the Property, and after having met with City 

Staff in 2012 and 2013 and received assurances that the Project was a permitted land use, Safeway 

applied for the Project on July 25, 2013.   

Almost immediately after the Project application was submitted, multiple independent gas 

station owners spoke in opposition to the Project.  They testified at the August 19, 2013 City Council 

hearing during the public comment portion of the agenda.  Councilmember Mike Healy and then-

Councilmember Teresa Barrett both responded indicating they would take action to address the 

Project.  Ms. Barrett, who sits on the Board of Directors of the Bay Area Air Quality Management 

District (“BAAQMD”), indicated that she was in touch with her colleagues at BAAQMD.  Mr. Healy 

referred to the Project as a “serious issue” and encouraged City Staff to “think outside the box” and 

“proactively” about legislative changes to address what he called a “dangerous precedent.”  Mr. 

Healy also referred to the gas station owners having retained legal counsel and noted that the issue 

was “not going away lightly.” 

On January 27, 2014, during the City Council’s discussion of a completely unrelated 

project—Maria Drive Apartments—Councilmember Healy mentioned the Safeway Project by name 

and then asked whether there was support on the Council to consider adopting a moratorium on the 

processing of gas stations in the community.  Mr. Healy noted that the purpose of the moratorium 

would be allow the City Council to “consider adopting legislation that would give this Council the 

ability, at a minimum, to provide discretionary approval on that application and give Safeway the 

opportunity to convince us that it is a good thing for the community . . . which might be a difficult 

thing for them to do.”  The Council agreed to place the issue of a temporary moratorium on the 

agenda of a future City Council meeting. 

                                                 
3 The Shopping Center is owned by Washington Square Associates, LLC (“Owners”) and 

managed by Fulcrum Property (“Fulcrum”).   
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On March 3, 2014, the moratorium on new gas stations came before the City Council.  At 

the hearing, it was made clear that the proposed moratorium was aimed squarely at the Project and 

virtually all of the discussion centered on the Project.  Ultimately, the moratorium was supported 

only by Councilmembers Healy, Miller, and Kearney and thus failed to receive enough votes to pass. 

In response to a request from a developer to adjust the fee schedule so as to significantly 

increase the credit from a former gas station use on his proposed hotel site, the City Council voted 

to adjust the traffic impact fees applicable to gas station uses on July 1, 2014.  As a result, the traffic 

fees for the Project increased from approximately $12,000 to over $1.7 million.  No notice or 

outreach was provided to Safeway or the Owners prior to the enactment of the fee increase.   

While the moratorium and traffic fees were pending, the City Staff sent three incompleteness 

letters to Safeway’s architect concerning the Project application, requesting new information each 

time.  Safeway and its expert consultants responded in full, providing a traffic study, noise study, air 

quality study, and a comprehensive health risk assessment.  The Project application was finally 

deemed complete on September 13, 2014.   

In November 2014, Safeway wrote to the City Attorney outlining the myriad legal flaws 

associated with the new traffic fees.  Specifically, Safeway pointed out that the new fees did not have 

the requisite nexus to the impacts of the Project and resulted in new gas station owners being forced 

to bear an unfair and unlawful portion of the cost of public facilities.  On December 7, 2015, the City 

Council corrected the significant errors in its traffic fee schedule.   

In 2016, Safeway representatives met with City Staff to review the application status.  In 

2017, Staff requested additional data and information.  Safeway responded by providing updating 

technical studies.  After extensive review, Staff finally accepted these studies as adequate and 

prepared the MND.  The MND was duly noticed and circulated for public review from April 5, 2018 

to May 7, 2018, and the Project was scheduled for hearing before the Planning Commission on 

May 8, 2018.  

On May 7, 2018 at 5:05 p.m., Planning Staff emailed Safeway a letter and peer review of air 

quality by Environmental Science Associates on behalf of Petaluma City Schools.  Safeway and its 

expert consultants provided Staff with written responses to these comments prior to the 

commencement of the Planning Commission hearing.  Notwithstanding Safeway’s immediate reply 

to the School District’s comments, the Planning Commission opened the public hearing on May 8, 

2018, but continued it to a date certain of June 26, 2018.  

After duly considering additional public comments as well as supplemental materials 

(including additional technical studies) provided by Safeway at the Planning Commission’s request, 

the Planning Commission approved the Project on June 26, 2018.  On July 9, 2018, the Appeal of 
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the Planning Commission’s action was filed by Appellants.  Nowhere in the appeal form or attached 

letter do the Appellants criticize the MND nor claim that an EIR is needed.  The City duly filed a 

Notice of Determination (“NOD”) on June 29, 2018, which was posted until July 30, 2018.  No legal 

challenge to the MND was filed within that timeframe.   

City Staff initially considered scheduling the Appeal for City Council consideration on 

September 10, 2018.  Appellant JoAnn McEachin informed Staff that she would be traveling in 

Europe on that date and requested a September 17, 2018 hearing date instead.  Staff accommodated 

Ms. McEachin’s request and scheduled the Appeal for Monday, September 17, 2018.   

On Friday, September 14, 2018 at 5:24 p.m., Patrick Soluri, on behalf of Joann McEachin 

and No Gas Here, submitted a letter contesting various aspects of the Project (including a peer 

review of traffic by Larry Wymer & Associates) and raising for the first time the argument that an 

EIR was needed.  On Monday, September 17, 2018 at 11:17 a.m., Mr. Soluri submitted a report 

by Fox/Kapahi contesting the Project health risk assessment (“HRA”).  Also on Monday, 

September 17, 2018, at 2:57 p.m., BAAQMD submitted a letter regarding the HRA.  As a result, 

the Mayor and City Council continued the Appeal hearing to October 15, 2018, and subsequently 

to December 3, 2018.  

Safeway and its consultants responded in full to the above comment letters and peer 

reviews.  On Monday, September 17, 2018 at 1:17 p.m., Safeway responded to Mr. Soluri’s 

comments and the traffic review by Larry Wymer & Associates.  Safeway submitted a 

supplemental analysis for the HRA, including an updated HRA using the American Meteorological 

Society (AMS)/EPA Regulatory Model (“AERMOD”) on October 10, 2018.  As with the original 

analysis, the supplemental analysis prepared by Illingworth & Rodkin similarly concludes that the 

Project meets all thresholds and will not result in any significant impacts related to health risk.  

The supplemental analysis was promptly provided to BAAQMD and Mr. Soluri by City Staff.   

In a November 8, 2018 letter, Daniel Breen, Deputy Air Pollution Control Officer with 

BAAQMD, accepted the updated analysis and stated that BAAQMD has no further comments on 

the Project’s HRA.  Conversely, Mr. Breen cited “several key concerns” with the Fox/Kapahi 

study, including its inappropriate use of Santa Rosa meteorological data and inaccurate application 

of emission factors and exposure assumptions.   

On November 30, 2018 at 6:05 p.m., City Staff provided Safeway with a document entitled 

“Supplemental Health Risk Results” prepared by Fox/Kapahi.  At 11:17 a.m. on December 3, 

2018, the day of the City Council hearing, Safeway received a 90 page Response to Comments on 

the MND from Fox/Kapahi.  Illingworth & Rodkin provided written responses to these last minute 

submittals on December 2, 2018 and December 3, 2018, respectively.   
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On December 3, 2018, the City Council held a hearing on the Appeal.  The various agendas 

posted by the City for the City Council hearing on the Appeal failed to inform the public that the 

City Council was poised to take any potential CEQA action.  The public notices provided by the 

City for the Appeal hearing likewise failed to indicate that the City was poised to take any potential 

CEQA action.   

A heavily redlined version of the Resolution was provided to Safeway representatives only 

after the public hearing was underway.  It and other documents do not appear to have been made 

available for public inspection as required by the Brown Act.  Further, the City failed to disclose 

existing facts and circumstances giving rise to a threat of litigation as needed to conduct a closed 

session meeting.  At the conclusion of the December 3rd hearing, with minimal questions or 

deliberation, the City Council voted to uphold the Appeal and ordered preparation of an EIR.   

On January 2, 2019, we wrote to the City Clerk demanding that the City Council vacate its 

decision and conduct another hearing to cure and correct the above-referenced violations of the 

Appeal.  On January 9, 2019, City Attorney Danly telephoned to inform me that the City would 

conduct a new hearing on the Appeal on January 28, 2019.  He subsequently confirmed that the 

hearing would be a de novo hearing wherein the City Council would act to rescind the Resolution 

and replace it with one either denying or upholding the Appeal.   

We write now to respond to the Staff Report published on January 22, 2019 (the “Staff 

Report”) after the close of business recommending that the City Council rescind the Resolution 

and adopt a replacement resolution upholding the Appeal and ordering preparation of an EIR.  As 

set forth below, that recommendation does not comport with the law.  We urge the City Council 

to deny the Appeal and/or abstain from action on the Appeal thereby allowing the Planning 

Commission to stand.4 

 

 

                                                 
4 In addition to all planning and permitting files for the Project, including, but not limited to 

PLSR No. 13-0012 and PLAP No. 18-0001, we hereby incorporate into the record of proceedings 

for this item, the Agendas, Staff Reports, Video Recordings, and Minutes as well as any proposed 

or adopted Resolutions or Ordinances of: (1) the Planning Commission meetings of May 8, 2018 

and June 26, 2018 and (2) the following City Council meetings: August 19, 2013, September 9, 

2013, October 21, 2013, January 27, 2014, February 24, 2014, March 3, 2014, July 7, 2014, 

December 7, 2015, November 29, 2016, September 17, 2018, October 15, 2018, December 3, 

2018, and January 28, 2019.  We also hereby incorporate into the record of proceedings all  

“documents” as that term is defined by the Public Records Act related to the above meetings.   
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III. The City cannot lawfully uphold the Appeal as recommended by Staff. 

A. The requirement of an EIR is directly at odds with the recent ruling of the 

First District Court of Appeal in McCorkle Eastside Neighborhood Group v. 

City of St. Helena. 

In McCorkle Eastside Neighborhood Group v. City of St. Helena, the First District Court 

of Appeal upheld the City of St. Helena’s approval of an eight-unit multifamily residential 

development based on the Class 32 (infill) exemption.5  The project was a permitted land use under 

the site’s zoning, requiring discretionary approval only of a design review permit.  Project 

opponents argued that the project should not be approved citing various issues completely 

unrelated to the project’s design (e.g., parking, traffic, safety, and soil remediation) and claiming 

that an EIR was needed.   

The St. Helena City Council approved the project, finding that the city’s discretion, and 

thus scope of its CEQA review, was limited to design issues since it had not authority or ability to 

meaningfully address non-design related issues or impacts by imposing conditions of approval or 

mitigation measures.  The St. Helena City Council further found that even if the project were not 

exempt from CEQA under the infill exemption, and some level of CEQA review were required, 

the city would nevertheless be allowed to undertake only limited review based on design-related 

environmental issues, not the use-related issues asserted by the project opponents.   

The project opponents sued alleging violations of CEQA and local zoning laws.  The trial 

court denied the petition.  The First District Court of Appeal affirmed, holding that the city did not 

err in limiting its scope of CEQA review to aesthetic considerations consistent with the design 

review approval needed for the project.  The court reasoned that where only limited discretionary 

approvals are needed, only limited CEQA review is required.  In other words, since the city could 

not deny the project for non-design matters, it could not impose mitigation measures for non-

design related issues either.   

The court cited extensively to the St. Helena design review ordinance, which contains 

factors that are substantially similar, if not identical, to Petaluma’s SPAR ordinance.  It noted that 

the city found that the project was consistent with all its design considerations and concluded that 

CEQA review “was limited to design issues such as scale, orientation, bulk, mass, materials, and 

colors, and the proposed project would not result in design-related impacts.”  (Opinion, p. 12.)  

Citing the city’s lack of discretion to address environmental effects unrelated to design matters, 

the court concluded that the city appropriately found “that the issues raised during design review 

did not require the separate invocation of CEQA.”  (Id. at p. 13.)   

                                                 
5 A copy of the court’s published opinion [the “Opinion”] is attached hereto as Exhibit A, 
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The McCorkle opinion correctly reflects the law in that if the scope of an agency’s 

discretionary powers is limited to design issues, CEQA review is likewise limited to design-related 

matters.  (Opinion, p. 13 [CEQA “applies only when the discretionary component of the project 

gives the agency the authority to mitigate environmental impacts.”].)  The case builds on the well-

established principle that the “touchstone” for determining whether an agency is required to 

prepare an EIR is “whether the approval process involved allow[s] the [agency] to shape the project 

in any way which could respond to any of the concerns which might be identified in an [EIR].”  

(Friends of Westwood, Inc. v. City of Los Angeles (1987) 191 Cal.App.3d 259, 266-267.)6  Both 

the CEQA statute and guidelines acknowledge that an agency’s discretion derives from laws other 

than CEQA and CEQA does not expand the scope of an agency’s discretion.  (See, e.g., Public 

Resources Code § 21004 [“In mitigating or avoiding a significant effect of a project on the 

environment, a public agency may exercise only those express or implied powers provided by law 

other than [CEQA].”]; CEQA Guidelines § 15040 [“CEQA is intended to be used in conjunction 

with discretionary powers granted to public agencies by other laws.  CEQA does not grant an 

agency new powers independent of the powers granted to the agency by other laws. . . .The exercise 

of discretionary powers for environmental protection shall be consistent with express or implied 

limitations provided by other laws.”].) 

The McCorkle court cites to and relies on Friends of Davis v. City of Davis (2000) 83 

Cal.App.4th 1004, 1013, wherein the court of appeal held that a city’s design review authority did 

not encompass the ability to “exclude a retail merchant that it, or some of its residents, do not like.”  

In that case, the court specifically noted that “the application of CEQA to a local ordinance is 

dependent upon the scope and interpretation of the ordinance rather than vice versa,” and stated 

that “CEQA does not enlarge an agency’s authority beyond the scope of a particular ordinance.”  

(83 Cal.App.4th at 1015.)   

The McCorkle case also cites to and relies on San Diego Navy Broadway Complex 

Coalition v. City of San Diego (2010) 185 Cal.App.4th 924.  In San Diego Navy Broadway 

Complex, the court rejected a CEQA challenge to a design review approval for a large mixed-use 

development project for allegedly failing to consider the impacts of the project on global climate 

change.  The court reasoned that since the agency had no authority to impose mitigation for climate 

change within the confines of discretionary design review, CEQA review of that topic “would be 

a meaningless exercise.”  (185 Cal.App.4th at 940.)7 

                                                 
6 (Accord, Leach v. City of San Diego (1990) 220 Cal.App.3d 389, 395 [“The exercise of some 

discretion does not automatically qualify an agency action as a project subject to CEQA.  To trigger 

CEQA compliance, the discretion must be of a certain kind; it must provide the agency with the 

ability and authority to mitigate environmental damage to some degree.”].)   
7 Citing San Diego Navy Broadway Complex, the court in Sierra Club v. County of Sonoma 

(2017) 11 Cal.App.5th 11, 28 stated that “the existence of discretion is irrelevant if it does not 

confer the ability to mitigate any potential environmental impacts in a meaningful way.”   
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When we previously cited the above authorities to Staff as precluding expansive CEQA 

review, Staff claimed that these authorities were distinguishable.  But as McCorkle and the other 

cases plainly illustrate, Staff is incorrect.   

The McCorkle court specifically rejected the rationale previously advanced by Staff that 

the City can lawfully consider environmental topics other than aesthetics.  Staff claimed that 

“CEQA requires an analysis of the whole of the project, including potential environmental impacts 

to all environmental categories that may result from construction and operation of the project.”  

(Staff Report, June 26, 2018, p. 5; see also Staff Report, December 3, 2018, p. 13 [“the City insisted 

on its authority and obligation to consider all potential environmental impacts of the project, not 

merely those related to aesthetics, as the project applicant had argued.”].)  Project opponents in 

McCorkle made the same argument.  (Opinion, pp. 6, 13.)  The court of appeal rejected it, noting 

that an agency only has discretion over the whole of the project “when the discretionary component 

of the project gives the agency the authority to mitigate environmental impacts” and stating that 

the city “properly found that its discretion was limited to design review, given that no use permit 

was required for [the project].”  (Opinion, p. 10.)   

Staff also claimed that because this is the first instance in which CEQA is being applied to 

the Project, the City must consider all environmental impact categories, not just aesthetics.  (Staff 

Report, June 26, 2018, p. 5 [reasoning that because “there are no other environmental documents 

that have been prepared for the Safeway Fuel Center project, [a CEQA document] that analyzes 

the whole of the project is required.”].)  Yet, in McCorkle, CEQA review was being applied for 

the first time to the project approval at issue there.  Moreover, in San Diego Navy Broadway 

Complex Coalition, supra, 185 Cal.App.4th at 938, the court expressly noted that it was applying 

well-settled law applicable to an initial EIR in the subsequent review context.   

The City’s lack of discretion here has been acknowledged by City decision-makers and 

Staff.8  In proposing the moratorium, Councilmember Healy pushed for legislative changes  to 

provide the City “discretionary approval” authority over the Project application.  (See also 

February 21, 2014 email from Mr. Healy to Malcolm Johnson, acknowledging that the SPAR 

process “will lead to an automatic approval for the [Project] without any discretionary approval 

required by the planning commission or the city council.”)9  In a January 27, 2014 news article, 

then-Mayor David Glass is quoted as saying that the City does not have discretionary authority 

over projects “that are permitted by the zoning ordinance.”  Staff has acknowledged that construing 

                                                 
8 True and correct copies of the documents cited in this paragraph are attached hereto as Exhibit 

B. 
9 (Accord July 9, 2018 email from Mike Healy to Robert & Linda Hartrich, acknowledging that 

“[t]he City doesn’t always have the discretion to reject proposals we don’t like,” and referring to 

the Project as “one of those situations” and further stating that it was a “foregone conclusion that 

the Safeway gas station would eventually be approved.”)   
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the IZO as to reject a permitted use like the Project would “undermine the stability and reliability 

of the permitted land uses” specified in the City’s Zoning Ordinance.  (Staff Report, December 3, 

2018, p. 14.)  At the December 3, 2018 City Council hearing, Councilmember Dave King  likewise 

admonished the audience comprised largely of Project opponents that “we have far less discretion 

than a lot of you think we have here.”  

Project traffic, air quality, and associated operational issues are NOT design-related issues 

covered by the City’s SPAR ordinance.  While the City is allowed under its SPAR review to 

consider the design of certain circulation features (e.g., ingress, egress, internal circulation, auto 

& bike parking, and pedestrian ways), it is NOT authorized to regulate non-design related matters.  

Pedestrian safety due to Project traffic and health risk are NOT design-related issues.10 Indeed, 

these topics are addressed in the Traffic and Air Quality sections of the MND, not the Aesthetics 

section.   

Moreover, Petaluma’s SPAR ordinance is indistinguishable from the design review 

ordinance cited in McCorkle, wherein the court ruled that CEQA review did not extend to traffic, 

air quality, noise and other operational impacts.  For instance, under the Petaluma Code: “Ingress, 

egress, internal circulation for bicycles and automobiles, off-street automobiles and bicycle 

parking facilities and pedestrian ways shall be so designed as to promote safety and convenience, 

and shall conform to approved City standards.”  (IZO § 24.010.G.)  St. Helena’s code similarly 

asks decision-makers to consider: “[W]hether access to the property and circulation systems are 

safe and convenient for pedestrians, cyclists and vehicles.”  (Opinion, p. 11.)  Further, the Petaluma 

Code consideration of the “[t]he siting of the structure on the property, as compared to the siting 

of other structures in the immediate neighborhood” is indistinguishable from the St. Helena Code 

provisions calling for consideration of “Compatibility of design with the immediate environment 

of the site” and “Relationship of the design to the site.”  (IZO § 24.010.G; Opinion, p. 11.)  

In another recent case, the court granted writ relief on behalf of a property owner where an 

agency exceeded its authority in requiring an EIR under CEQA.  In Bottini v. City of San Diego 

(2018) 27 Cal.App.5th 281, the court of appeal determined that the city abused its discretion in 

requiring an EIR for a proposal to construct a single-family home on a vacant lot.  The court 

determined that the city “abused its discretion” in requiring an EIR based on impacts to an alleged 

historic structure that was no longer on the property.   

As with the design review approval at issue in McCorkle, the Project here should have been 

deemed statutorily and/or categorically exempt from CEQA.  (See, Public Resources Code 

                                                 
10 (See May 9, 2018 email from Heather Hines to John Brown attached hereto as Exhibit C [in 

recapping the May 8, 2018 Planning Commission meeting Ms. Hines observes: “No comments on 

the actual SPAR itself.  Room of people from the school and neighborhood with concerns about 

health risk and traffic.”].)   
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§§ 21080(b)(1) [ministerial], 21083.3 [consistency with general plan EIR]; CEQA Guidelines 

§§  15301 [existing facilities], 15302 [replacement or reconstruction], 15303 [new construction or 

conversion of small structures, 15304 [minor alterations to land], and 15332 [in-fill development 

projects].)  As Bottini indicates, it is an abuse of discretion for an agency to not rely on an 

exemption when it applies, as is the case here.   

The only significant aesthetic impact identified in the MND related to light and glare 

associated with headlights form Project vehicles.  The proposed “mitigation” for this “impact” was 

to install vertical landscaping to provide screening of glare from headlights towards S. McDowell 

and Maria Drive.  Such screening is already depicted in the proposed Project landscaping plan (see 

Sheet L1) and thus is not required to be imposed to mitigate any impact, as Staff acknowledges.  

(See February 21, 2018 email from Olivia Ervin to Adam Petersen, attached hereto as Exhibit D,  

acknowledging that while final landscaping and air quality are provided as mitigation measures, 

“these sometimes show up as [conditions of approval].”].)  Even if this lone “impact” justified a 

MND, there is no substantial evidence of a fair argument that the Project may result in other 

significant aesthetic impacts, such that the City Council could lawfully require an EIR here.11 

The Safeway Project, like the 8-unit project at issue in McCorkle, needs only design review 

approval from the City.  In stark contrast, the 95-unit project at issue in Protect Niles v. City of 

Fremont (2018) 25 Cal.App.5th 1129 cited in the Staff-recommended resolution upholding the 

Appeal, required approval of a general plan amendment, rezoning, and a subdivision map.  (Niles 

Gateway Mixed-Use Project Final Environmental Impact Report, September 2018, excerpt of 

which is attached hereto as Exhibit E.)  Based on the approvals needed and the wide level of 

discretion associated with them, the City of Fremont was authorized to consider and mitigate issues 

related to traffic and other non-aesthetic topics.  As explained above, no such authority exists here.   

In light of the very recent and controlling McCorkle decision, the City would be exposed 

to liability were it to persist in requiring an EIR where none is legally allowed or required.  If the 

City requires an EIR, it would be advancing the same arguments that were soundly rejected by the 

court in McCorkle.  Moreover, the City would be responsible for the costs of defending this 

untenable legal position.  Conversely, if the City Council denies the Appeal and No Gas Here, the 

Appellants, or any other Project opponent decides to challenge the Council’s action, they would 

be advancing the same losing arguments advanced by the project opponents in McCorkle.  And  

per condition 9 imposed by the Planning Commission on the Project, Safeway would be 

responsible for indemnifying the City and its residents for the cost of such litigation.   

                                                 
11 The fact that Safeway has agreed to other mitigation that the City is not legally able to impose 

under CEQA, does not expand the scope of the City’s discretion and render those topics subject to 

CEQA.  (See Sierra Club, supra, 11 Cal.App.5th at 31 [“We decline to hold that the issuance of a 

permit, otherwise ministerial, is rendered discretionary and therefore subject to further CEQA 

review because the applicant offers to mitigate potential impacts in ways that are not required.”].)   
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B. The Planning Commission’s adoption of the MND was not appealed to the 

City Council and is now final and no longer subject to challenge. 

Appellants never contested the Planning Commission’s adoption of the MND, nor did they 

contend that an EIR was required in their Appeal form or letter.  Their failure to do so is fatal.   

On June 26, 2018, the Planning Commission adopted separate resolutions adopting the 

MND and approving the SPAR application for the Project.  (See Planning Commission Resolution 

No. 2018-21A and Resolution No. 2018-21B, respectively.)  On July 9, 2018, Appellants filed its 

Appeal of the Planning Commission’s decision “to approve a building permit for a Safeway gas 

station on the corner of Maria Dr. and S. McDowell Blvd.”  (See Exhibit F.)  The Appeal cites 

objections to the location, need, and public notice provided for the Project.  (Id.)  In the Appeal, 

Appellants did not raise any CEQA issue nor make any claim that the Planning Commission had 

erred by approving the MND.  Instead, they asked that the Planning Commission’s approval of the 

Project be reversed.   

The City’s Zoning Code states that “[i]f no appeal is filed within the time limits, the 

decision shall be final.”  (IZO § 24.070.D.)  No appeal of the Planning Commission’s adoption of 

the MND was filed within the requisite time limits.  As such, it is now final and immune from 

further consideration or review.  (Tahoe Vista Concerned Citizens v. County of Placer (2000) 81 

Cal.App.4th 577 [by failing to appeal planning commission’s adoption of MND to board of 

supervisors, opponents failed to exhaust their administrative remedies and waived any right to 

further challenge the MND]; accord, Clews Land & Livestock, LLC v. City of San Diego (2017) 

19 Cal.App.5th 161, 187; see also Park Area Neighbors v. Town of Fairfax (1994) 29 Cal.App.4th 

1442, 1452 [lack of legal representation does not excuse appellant’s duty to exhaust administrative 

remedies].) Because the Planning Commission’s adoption of the MND was not appealed to the 

City Council, that approval became final and the City Council has no authority to reconsider or 

revisit it, except to readopt it. (Tahoe Vista Concerned Citizens, supra.)   

Appellants’ claim that the City Council has jurisdiction over the MND because its review 

on appeal is de novo was considered and rejected by the court in Tahoe Vista Concerned Citizens: 

Because the Board of Supervisors heard the permit application anew, it was 

required to adopt all findings necessary to implement its approval of the project.  

However, it could exercise de novo review solely on the matters raised by 

plaintiffs.  Since plaintiffs did not challenge the Planning Commission’s 

approval of the negative declaration, the Board of Supervisors had no jurisdiction 

over the negative declaration except to readopt it.  

(81 Cal.App.4th at 593.)  Appellants further claim that the Tahoe Vista case is distinguishable 

because the agency code at issue there limited the appeal to only those issues that were the subject 
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of the appeal.  The very next sentence of the opinion, however, clarifies that the code language is 

intended to distinguish between a challenge to a permit generally as opposed to a challenge to a 

permit condition.  (81 Cal.App.4th at 592.)  The entire case stands for the principle that an appellant 

is NOT excused from challenging an agency’s distinct action to approve a CEQA document, 

especially when such a right is afforded by local codes or policies, as is the case here.   

Public Resources Code section 21151(c) requires that an agency provide for a right to 

appeal a MND to an agency’s elected decision-making body.  In accordance with the CEQA 

statute, Section 9.9.0 of the City’s Environmental Review Guidelines provides: 

Determinations made by the Planning Commission [on a negative declaration]     

. . . may be appealed to the City Council.  Appeals must be filed in writing within 

fourteen (14) calendar days of the decision in accordance with appeal procedures 

as specified in the Zoning Ordinance.  If the determination is appealed within this 

period, the body hearing the appeal shall consider the . . . Negative Declaration 

and any comments received to determine if the findings are supported by the 

evidence in the record.  . . . 

If the body hearing the appeal [of a negative declaration] finds there is 

substantial evidence to support a fair argument that a potential for significant 

impact exists, they may require that either additional mitigation measures be added 

as conditions of approval or that an Expanded Initial Study or EIR be prepared to 

address potential impacts which were the subject of the appeal and/or are 

otherwise deemed appropriate by the body hearing the appeal.   

(See also Environmental Review Guidelines, Chart 2 [flow chart clearly shows 14 day appeal 

period on Planning Commission action on negative declaration and states “to appeal, written notice 

of appeal, must be filed with City Clerk.”].)   

The simple and inescapable fact is that the Appellants did not appeal the MND to the City 

Council.  This stands to reason because in their Appeal letter Appellants ask the City Council to 

reverse the Planning Commission’s approval of the Project.  (See Exhibit F.)  Nowhere do they 

ask that the City prepare an EIR and then reconsider the Project.  (Tahoe Vista Concerns Citizens, 

supra, 81 Cal.App.4th at 891 [“it is the grounds as stated by [an appellant in their appeal], not the 

title given by [agency] staff, that define the scope and nature of the administrative appeal.”].)  

Appellants’ failure to appeal the MND within 14 days from the Planning Commission’s action 

bars them from doing so now.12   

                                                 
12 The fact that Mr. Soluri may have requested an EIR in his September 14, 2018 letter, three 

days prior to the City Council hearing and more than two months after the appeal period expired, 

is irrelevant.   
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In addition, since the time limits for challenging the Planning Commission’s adoption of 

the MND have expired, compliance with CEQA is conclusively presumed.  (Public Resources 

Code §§ 21167, 21167.2; Citizens for Megaplex-Free Alameda v. City of Alameda (2007) 149 

Cal.App.4th 91, 111 [challenge to MND was untimely since not filed within 30 days from filing 

of NOD].)   By law, CEQA review cannot be re-opened unless circumstances requiring subsequent 

environmental review are present.  (Public Resources Code § 21166; CEQA Guidelines § 15162.)13  

In general, subsequent review is permitted only if substantial changes are proposed in a project or 

circumstances in which a project will be undertaken which will require major revisions of a 

previously adopted CEQA due to the involvement of new significant environmental effects or a 

substantial increase in the severity of previously identified significant effects.  

Whether subsequent review is required is governed by the substantial evidence standard 

and not the fair argument standard.  (Friends of College of San Mateo Gardens v. San Mateo 

County Community College District (2016) 1 Cal.5th 937, 944 [court applies substantial evidence 

standard to a subsequent review case involving a negative declaration].)  There are no changes in 

the Project or circumstances under which will be undertaken since the Planning Commission’s 

adoption of the MND in June 2018.  Since there is no substantial evidence of any such changes, 

CEQA precludes the City from lawfully ordering further environmental review here in the form of 

an EIR.  (Moss v. County of Humboldt (2008) 162 Cal.App.4th 1041, 1060; Security 

Environmental Sys. v. South Coast Air Quality Management District (1991) 229 Cal.App.3d 110, 

132.)   

C. Upholding the Appeal in the manner recommended by Staff is not requested 

by Appellants and is not authorized by the City Code. 

Even assuming that Appellants appealed the Planning Commission’s adoption of the MND 

such that the City Council had jurisdiction over it, the City Council still cannot lawfully adopt the 

resolution recommended by Staff to uphold the Appeal and order preparation of an EIR.    

In the July 8, 2018 letter accompanying the Appeal, the Appellants simply ask that the 

Planning Commission’s approval of the Project be reversed.  (July 8, 2018 letter from JoAnn 

McEachin to Petaluma City Council: “We ask you to reverse the Planning Commission’s 

conditional approval, despite (or perhaps in defiance of) the threat of a lawsuit by Safeway.”] 

                                                 
13 (See also Friends of Davis, supra, 83 Cal.App.4th at 1017-1018 [in a case challenging a design 

review approval for a commercial project, court states “agencies are prohibited from requiring 

further environmental review unless the stated conditions are met,” reasoning that “the interests of 

finality are favored over the policy of favoring public comment . . . even if the initial review is 

discovered to have been inaccurate and misleading in the description of a significant effect or the 

severity of its consequences.”].) 
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On an appeal, the City Council may “[a]ffirm, affirm in part, or reverse the action, 

determination, or decision that is the subject of the appeal.”  (IZO § 24.070.G.)  The Code does 

not authorize the City Council to “stay” a decision of the Planning Commission pending further 

review.  Nor is there an option to deny the Planning Commission approval in part, as wrongly 

stated by Staff in the notice for this matter.   

The City Council may reverse the decision of the Planning Commission to adopt the MND 

and approve the SPAR application.  In order to do so, it would have to find that the Project design 

does not meet the considerations specified in IZO § 24.010.G.  This would be very difficult to do 

(at least in any credible fashion) given that the Staff and Planning Commission both uniformly 

found that the Project was consistent with all such considerations.  (Staff Report, May 8, 2018, pp. 

16-19; Planning Commission Resolution No. 2018-21B; Staff Report, December 3, 2018, p. 14 

[“The City has not interpreted its discretion under SPAR so broadly as to permit rejecting outright 

uses specified as permitted in a zoning district based on SPAR considerations.  Doing so would 

undermine the stability and reliability of the permitted land uses specified in the use tables in 

Chapter 4 of the IZO.”]; see also September 12, 2018 email from former Councilmember Chris 

Albertson to Alicia Wolff [“For the Council to reject this proposal, they need a legitimate reason, 

based on documented fact not opinions that the proposal is unsuited for this location.  To say ‘no’ 

just because could invite law suits from the developer that would be hard to defend.”].)   

 

 In short, the Staff-recommended action on the Appeal was not requested by the Appellants 

and is not authorized by the City Code.   

D. There is no substantial evidence of a fair argument of significant 

environmental impacts. 

Even assuming that the City were not legally precluded from considering issues other than 

aesthetics (contrary to McCorkle and other cases) and had lawful jurisdiction over an appeal of the 

MND (despite the contrary ruling in Tahoe Vista Concerned Citizens and other cases), the Project 

opponent’s request for an EIR still must be rejected.  We summarize below the lack of substantial 

evidence supporting a fair argument of potentially significant impacts to pedestrian safety and 

health risk.  As such, the City must adopt the MND and is legally precluded from requiring an 

EIR.  (Public Resources Code § 21080(c)(1); CEQA Guidelines §§ 15063(b)(2), 15064(f)(2), 

15064(f)(3).)   

An EIR can only legally be required if there is substantial evidence of a fair argument that 

the Project may result in a significant effect on the environment.  (Citizens Comm. to Save Our 

Village v. Claremont (1995) 37 Cal.App.4th 1157, 1171; League for Protection of Oakland’s 

Historic Resources v. City of Oakland (1997) 52 Cal.App.4th 896, 904.)  There is no such evidence 

here.  Substantial evidence is defined as evidence of ponderable legal significance, reasonable in 

nature, credible, and of solid value.  (Lucas Valley Homeowners Assn. v. County of Marin (1991) 
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233 Cal.App.3d 130, 142.)  It includes fact, a reasonable assumption predicated upon fact, or expert 

opinion supported by fact.  (Public Resources Code § 21080(e)(1).)  It does not include argument, 

speculation, unsubstantiated opinion or narrative, generalized concerns and fears, and evidence 

that is clearly inaccurate or erroneous.  (Public Resources Code § 21080(e)(2); Lucas Valley 

Homeowners, supra, 233 Cal.App.3d at 163; Leonoff v. Monterey County Board of Supervisors 

(1990) 222 Cal.App.3d 1352; see also Porterville Citizens for Responsible Hillside Development 

v. City of Porterville (2007) 157 Cal.App.4th 885, 906 [court observes that “dire predictions by 

non-experts regarding the consequences of a project do not constitute substantial evidence.”). 

Under CEQA, an agency can only require an EIR when there is “substantial evidence in 

the record that the project may have a significant effect on the environment.”  (CEQA Guidelines 

§ 15064(f)(1).)   As such, like a judge in a court case, the City Council here MUST evaluate the 

evidence submitted by the opponents and determine whether it is credible enough to justify an 

EIR. (Friends of “B” Street v City of Hayward (1980) 106 Cal.App.3d 988, 1002 [court observes 

that “[c]onflicting assertions do not ipso facto give rise to substantial fair argument evidence.”]; 

Citizen Action to Serve All Students v. Thornley (1990) 222 Cal.App.3d 748, 755 [court upheld 

agency’s rejection of contrary expert testimony of traffic impacts finding that it did not qualify as 

substantial evidence].)14  The City Council cannot evade its mandatory legal duty simply by citing 

to the fact that information was submitted by a competing expert.  

1. Pedestrian safety 

In a single paragraph of the draft resolution purporting to uphold the Appeal, Staff claims 

that City residents, neighbors, teachers and others have provided written and oral comments 

“expressing concern regarding safety of the McDowell Boulevard and Maria Drive intersection 

due to traffic volumes and speeds, conflicts with pedestrians, and increased activity resulting from 

the [Project]. . ..”  The resolution refers to two commenters who “observed pedestrian/vehicle 

collisions and near-collisions in the Project area,” refers to another commenter who stated that 

“school-aged children walk home by themselves, and the crosswalk is already a danger,” cites a 

commenter “expressing concern about heavy traffic and foul balls getting hit next to a busy street” 

and another commenter “observing cars run stop signs while working at the snack shack at Murphy 

Field, and noting Maria Drive is heavily traveled and one of the main streets in the area.”  Such 

comments do not constitute substantial evidence of impacts for numerous reasons.   

                                                 
14 (See also Jensen, supra [upholding MND for transitional housing project because claims of 

significant noise impacts were not supported by substantial evidence]; Parker Shattuck Neighbors 

v. Berkeley City Council (2013) 222 Cal.App.4th 768, 786 [rejecting challenge to MND where 

challenging expert’s data lacked foundation and was based on clearly erroneous assumptions]; and 

Schenck v. County of Sonoma (2011) 198 Cal.App.4th 949, 958 [upholding MND for distribution 

facility because there was no substantial evidence in the record that impacts to water quality, 

riparian habitat, and traffic conditions were not adequately mitigated].)   
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First, the comments refer exclusively to existing conditions and provide no evidence 

whatsoever that the Project may result in a significant effect on the environment.  A “significant 

effect on the environment” means “a substantial, or potentially substantial, adverse change in 

any of the physical conditions within the area affected by the project including land, air, water, 

minerals, flora, fauna, ambient noise, and objects of historic or aesthetic significance.”  (CEQA 

Guidelines § 15382.)  The S. McDowell Boulevard/Maria Drive intersection is signalized and 

contains sidewalks on all sides as well as a striped pedestrian crosswalk, pedestrian signals, and 

curb ramps.  Section 3.16(f) of the MND notes that the Project “does not make any substantial 

changes to pedestrian facilities and is not expected to pose a hazard to pedestrian safety.”  

(MND, p. 57; see also Staff Report, pp. 17-19 and Attachment 8, pp. 11-13.)  Nevertheless, the 

Project was conditioned to implement improvements to enhance the pedestrian facilities onsite, at 

the intersection of S. McDowell Boulevard/Maria Drive and along Maria Drive.15  As such, the 

MND appropriately concludes that “impacts associated with pedestrian safety will be less than 

significant.”  (Id.)  The MND’s conclusions in this regard were validated by City Staff, embraced 

by the City Planning Commission, and are fully supported by substantial evidence in the record, 

including multiple reports prepared by expert traffic consultants, including multi-day video taken 

of the intersection while school was in session and Little League playoffs were underway. 

Second, the generalized claims raising dire predictions by non-experts are refuted by expert 

analysis based on empirical data.   (See, e.g., Traffic Impact Study Update (CHS Consulting Group, 

March 2018) [under existing plus project, background plus project, and cumulative plus project 

conditions, the intersection of Maria Drive and McDowell Boulevard will operate at level of 

service (“LOS”) B or better conditions]16 and Supplemental Pedestrian Safety Analysis, CHS 

Consulting Group, June 2018 [based on actual surveys showing a low level of pedestrian crossings 

at the Maria/McDowell intersection coupled with five years of statistics showing a low level of 

vehicle-pedestrian collisions at that intersection, the Project traffic consultant reasonably 

concluded that any potential impacts to pedestrian safety were less than significant and thus 

required no mitigation].)  This is unlike the situation in Protect Niles where the project degraded 

traffic operations at a nearby intersection to LOS F (gridlock) conditions and the project traffic 

consultant recommended a specific traffic safety mitigation measure that the decision-makers 

                                                 
15 For instance, fuel delivery trucks will be barred from entering and exiting on Maria Drive; 

Project traffic will be prohibited from entering in the two westerly driveways on Maria Drive; 

damaged sidewalks, driveways, and curb ramps must be replaced adjacent to the Property; a new, 

accessible and directional pedestrian ramp must be installed at the northeast corner of S. McDowell 

Boulevard/Maria Drive; and a pedestrian crossing warning sign must be installed at the proposed 

driveway entrances.   
16 Even this level of service, reflecting stable traffic flows with minor delays, may be overstated 

given that the Planning Commission conditioned the Project to prohibit Project traffic from 

entering the Project site from two of the three driveways on Maria Drive.   
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failed to impose on the project.  Moreover, a generic claim that the Project will increase traffic and 

thereby impact pedestrian safety could be leveled against any project.  And, as noted by the expert 

traffic consultant, the majority of Project traffic is already on the relevant street network. 

Third, several of the comments relate to an entirely different intersection (e.g., Maria 

Drive/Park Lane) located to the east of the Shopping Center.  Obviously comments about a 

different intersection are not relevant to conditions at the S. McDowell Boulevard/Maria Drive 

intersection.  (Jensen v. City of Santa Rosa (2018) 23 Cal.App.5th 877 [reliance on noise impacts 

for a different project in a different location did not constitute substantial evidence of a fair 

argument of significant noise impacts]; Leonoff, supra [evidence of traffic impacts at other 

intersections did not constitute substantial evidence of a fair argument of traffic impacts at project 

intersection]; and Citizens for Responsible Development v. City of West Hollywood (1995) 39 

Cal.App.4th 490, 502 [letters from state historic preservation officer relating to different site were 

not relevant to project before agency].)   

Fourth, comments referring to “near misses” are likewise subjective, speculative, and 

unsubstantiated.  Maria Drive, a two-lane connector road, is not identified by any plan or study as 

“one of the main streets” in the area.  Moreover, as the photos attached hereto as Exhibit G plainly 

show, a foul ball net and chain link fence separate the Little League field from Maria Drive.  As 

such, claims of children running into the street to chase foul balls are gross distortions of reality 

and seemingly raised simply to incite fear.     

Fifth, in response to the comment that there are school-aged children that walk home alone, 

it is worth noting that the school entrances and drop-off/pick-up points to McDowell Elementary 

School are accessed by the opposite side of the school property on McGregor Avenue, i.e., furthest 

from the Project site.  Children walking to the school from the east would cross at the dedicated 

crosswalks at Maria Drive/Park Lane and continue down Park Lane.  (Id.)   Children walking to 

the school from the west were observed using the southern leg of the crosswalk to cross South 

McDowell.   

Finally, to the extent that there may have been previous issues at the S. McDowell 

Boulevard/Maria Drive intersection, City Staff investigated them and found that they had no merit.  

In June 2015, Maureen Rudder, then-Principal of McDowell Elementary wrote to the City Council 

complaining that signal modifications made by the City resulted in the intersection becoming less 

safe for pedestrians.  (See Exhibit H.)  She noted that after helping to safely cross large groups of 

students on a field trip, certain vehicles had little time to turn left onto southbound McDowell.  

(Id.)  Then-City Engineer Curtis Bates responded to then-City Manager John Brown that the City 

“absolutely looked at pedestrian safety and crossing timing” when adding flashing yellow arrows 

to alert drivers making left turns onto Maria Drive to yield to opposing through traffic 
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(vehicles/pedestrians/bicycles).17  (Id.)  Mr. Brown directed an employee to observe the operations 

and reported that “everything is operating as designed.”  (Id.)   

In connection with his review of the Project, Mr. Brown confirmed the “existing signal 

timing is adequate for pedestrians.”  (Id.)  Senior Civil Engineer Jeff Stutsman concurred noting 

that the changes were made based on a professional traffic report prepared by W-Trans given that 

“there were too few potential conflicts to justify protective operation or protected only operation.”  

(Id.)   

In sum, the generalized comments regarding pedestrian safety are speculative, 

unsubstantiated, and/or directly contradicted by expert, factual analysis.  As such, they do not 

constitute substantial evidence of a fair argument of significant environmental impacts and cannot 

lawfully be relied on as the basis to order preparation of an EIR. 

2. Health risk 

Citing correspondence submitted by Fox and Kapahi on November 30, 2018 and December 

3, 2018 criticizing the Project HRA prepared by Illingworth & Rodkin and the acceptance of the 

HRA by BAAQMD, the resolution purporting to uphold the Appeal claims that there is a 

“disagreement among experts” such that an EIR must be prepared.  As explained below, such 

claims were found to NOT be credible by BAAQMD, City Staff, and Illingworth & Rodkin.  As 

such, they do not constitute substantial evidence of a potentially significant impact and cannot 

legally be relied upon to require an EIR.  

BAAQMD has opined that the Fox/Kapahi materials are not substantial evidence.  (See 

Staff Report, Attachment 14.)18  City Staff has stated that the Fox/Kapahi materials and related 

claims made by others do not constitute substantial evidence.  (Staff Report, pp. 24, 25, 28; see 

also Staff Report, Attachment 6-8, pp. 3-11 and Staff, Report, Attachment 7, pp. 19-21.)  And, 

Illingworth & Rodkin, an expert air quality consulting firm, has concluded that such materials are 

not substantial evidence.19  (Staff Report, Attachments 13, 22, and 25.)   

                                                 
17 The Project’s expert traffic engineer notes that the City’s modifications to the signal in this 

regard are in accordance with uniform traffic control device standards.    
18 (See, e.g., San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1996) 42 

Cal.App.4th 608, 625 [lead agency properly relied on comments from responsible agency in 

determining that significant impacts would not occur].)    
19 Illingworth & Rodkin is respected and reputable firm.  It was located in Petaluma until 

September 2018 and is now located in neighboring Cotati.  Its consultants have performed air 

quality, noise, and other environmental reports for agencies and projects throughout the Bay Area 

and State, including many in Petaluma.    
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The Project’s potential health risks have been the subject of at least three different HRAs 

prepared by Illingworth & Rodkin and extensively reviewed by City Staff.  The HRAs were 

prepared in accordance with best industry standards and comport with all applicable regulatory 

guidance.  The Project’s health risk were even evaluated under two separate methodologies—

ISCST3 and AERMOD.  The Project’s health risk was consistently found to be lower than 

established regulatory standards for all categories of sensitive receptors: infants, students, teachers, 

and residents.   

On the day of the first scheduled City Council hearing on the Appeal, Fox/Kapahi 

submitted a health risk assessment claiming that the Project would result in significant health risks.  

In their October 10, 2018 report (Staff Report, Attachment 13), Illingworth & Rodkin note that 

Fox/Kapahi wrongly based their “analysis” on Santa Rosa wind data as opposed to Petaluma data 

even though analysis of health risk is heavily dependent on the use of correct meteorological 

information.  Fox/Kapahi also overstate diesel emissions by an approximate factor of ten by 

overestimating the amount of diesel sales and the number of vehicles as well as by incorrectly 

averaging the emission rate for all vehicle types.  Fox/Kapahi likewise overstate the amount of 

benzene emissions, citing higher emission factors from another air district, and then modeling even 

higher emissions than the cited values.   

In a November 8, 2018 letter to the City, Damien Breen, Deputy Air Pollution Control 

Officer with BAAQMD concurred with Illingworth & Rodkin’s responses, citing “several key 

concerns” with the Fox/Kapahi analysis.  (See Staff Report, Attachment 14.)  Conversely, Mr. 

Breen accepts the updated analysis performed by Illingworth & Rodkin using the AERMOD model 

and states that BAAQMD has no further comments on the Project’s HRA.   

City Staff acknowledges that “[t]he expert input received from BAAQMD supports the less 

than significant finding of the IS/MND regarding health risk impact from the proposed Safeway 

Fuel Center.  The Safeway Fuel Center would result in less than significant impacts to health risk 

due to construction and operation of the proposed Safeway Fuel Center because emissions levels 

and exposure risk to adjacent sensitive receptors fall below levels of significance.”  (Staff Report, 

p. 25.)    

In a November 30, 2018 supplemental “analysis,” Fox/Kapahi used the same flawed 

modeling assessment originally provided, but then employed a hybrid meteorological data set, 

combining Petaluma wind data with Santa Rosa meteorological data.  As explained in the 

December 2, 2018 response from James Reyff of Illingworth & Rodkin (Staff Report, Attachment 

22), “[b]y applying an artificial, misleading, and erroneous hybrid meteorological data set to their 

previous analysis, Fox and Kapahi have compounded the numerous key concerns that we and 

BAAQMD have previously identified.”  Mr. Reyff went on to observe that Fox/Kapahi created a 

“Frankenstein meteorological data set that is not acceptable in practice and fails to provide an 

accurate assessment of the Project’s health risk.”   
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In a December 3, 2018 comment letter, Fox/Kapahi further criticized the Project HRA and 

BAAQMD’s acceptance of it, citing generalized concerns about the health risk associated with gas 

stations.  Illingworth & Rodkin responded on December 3, 2018 (Staff Report, Attachment 25) 

indicating that the Project HRA comports with accepted regulatory guidance and procedures.  

Specifically, Illingworth & Rodkin correctly note that the meteorological data used “is accepted 

by the [U.S.] EPA for regulatory modeling purposes.”  It also pointed out that use of the 30-year 

exposure duration “yields more conservative results” and is consistent with BAAQMD 

recommendations and guidance.  It further noted that BAAQMD concurred in the benzene 

emissions factors used in the Project HRA whereas the emissions factors relied on by Fox/Kapahi 

are greatly overstated due to, among others, failure to account for California fueling station vapor 

recovery standards.  

In short, the City Council cannot lawfully rely on Fox/Kapahi materials in ordering an EIR 

and must instead adopt the MND the Project.   

E. If the City Council were to uphold the Appeal in whole or in part, it would 

deprive Safeway of its constitutionally protected rights to due process. 

The Due Process Clause of the Fourteenth Amendment to the United States Constitution 

prohibits a state from depriving a person of life, liberty, or property without due process of law.  

(See also Cal. Con., art. I, sec. 7.)  The Due Process Clause has both procedural and substantive 

elements.  And a violation of either subjects a public agency to liability for damages and attorneys’ 

fees.  (42 U.S.C. §§ 1983, 1988.)  As set forth below, were the City to uphold the Appeal, in whole 

or in part, it would be liable for violating Safeway’s procedural and due process rights.   

1. Procedural Due Process 

In accordance with principles of procedural due process, the applicant in a quasi-judicial 

proceeding is entitled to reasonable notice and opportunity to be heard.  (Horn v. County of Ventura 

(1979) 24 Cal.3d 605, 612.)  This right includes a fair hearing before unbiased and disinterested 

decision-makers.  (Nasha L.L.C. v. City of Los Angeles (2004) 125 Cal.App.4th 470, 483).  A 

decision-maker who has preconceived views of the outcome of the proceeding without regard for 

the evidence is not an impartial and unbiased decision-maker.  (Cohan v. City of Thousand Oaks 

(1994) 30 Cal.App.4th 547; Nightlife Partners, Ltd. v. City of Beverly Hills (2003) 108 Cal.App.4th 

81, 90 [“Just as in a judicial proceeding, due process in an administrative hearing also demands an 

appearance of fairness and the absence of even a probability of outside influence on the 

adjudication.”] (emphasis in the original).)   

“An individual member ordinarily cannot vote on a matter in which that member is 

interested.  If the member does, the action taken by the body of which he or she is a member is 

invalidated.”  (Clark v. City of Hermosa Beach (1996) 48 Cal.App.4th 1152, 1170, 1173 [court 
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overturns project denial based on involvement of decision-maker who expressed his opposition to 

the project prior to the public hearing].)  Such a decision-maker must be disqualified from further 

participation in the matter.  (Mennig v. City Council (1978) 86 Cal.App.3d 341, 351.)  If a majority 

of members of a decision-making body are disqualified from acting, it is appropriate to allow the 

action of an inferior decision maker to stand as the final decision.  (Id. at 351-352]; accord, Sabey 

v. City of Pomona (2013) 215 Cal.App.4th 489, 498.) 

Based on certain documents received from the City only recently in response to Safeway’s 

May 24, 2018 and November 19, 2018 Public Records Act requests, it is plain that at least six 

members of the City Council—Mayor Teresa Barrett, Vice Mayor Kevin McDonnell, and 

Councilmembers Mike Healy, Kathy Miller, Gabe Kearney, and D’Lynda Fischer— are not 

impartial and unbiased when it comes to the Project.  (The emails and other documents obtained 

to date indicating bias of these members are provided in Exhibit I, Exhibit J, Exhibit K, Exhibit L, 

Exhibit M, and Exhibit N, respectively.)   

As such, these members must recuse themselves from any action to uphold the Appeal. 

Any bias exhibited by these members against the Project would not preclude them from denying 

the Appeal.  Alternatively, these members as well as the one apparently unbiased member could 

recuse themselves, thereby resulting in an abstention on the Appeal, which would have the effect 

of allowing the Planning Commission decision to stand.  (Petaluma City Council Rules, Policies, 

and Procedures, Section VI.D [“If there is no action by an affirmative vote, the result is [no] action.  

If the matter involves an appeal, and an affirmative vote does not occur, the result is that the 

decision appealed stands as decided by the decision-making person or body from which the appeal 

is taken.”].)  

a. Mayor Teresa Barrett 

Mayor Barrett has expressed her opposition to the Project since 2013 and has used her 

position on the BAAQMD board to lobby against it.  (“Gas station ignites public controversy,” 

Argus-Courier, August 29, 2013 [Ms. Barrett is quoted as opposing the Project, noting “It’s really 

not what we’ve intended for our city.”].) 

At the August 19, 2013 City Council hearing, then-Councilmember Barrett noted she serve 

as liaison to BAAQMD and had traded information with the “head person” there regarding the 

Project.     

At the March 3, 2014 hearing to consider a moratorium, Ms. Barrett stated: “I don’t like 

this project.  I don’t like that it’s right next to these sensitive receptors.”  She also directed Staff 

to investigate whether the Project would qualify as a “drive-thru” so as to be disallowed under the 

City Code.  (See also “Temporary ban on Petaluma gas station fails,” March 4, 2014, Argus-

Courier.) 
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In a June 25, 2018 email to Linda Hartrich, an Appellant, Ms. Barrett, a BAAQMD board 

member, indicated she intended to “follow up” with BAAQMD regarding the Project’s throughput 

of gasoline because she “did not know how the threshold of 25.7 million gallons was determined,” 

and noted that it “seemed like an awfully high number to me.”  Ms. Hartrich thanked her for her 

efforts.20 

During the June 26, 2018 Planning Commission, then-Councilmember Barrett emailed 

City Staff and then-Mayor Glass: “I am watching the planning commission meeting and I am 

stunned that Safeway employees and consultants are speaking as part of public comment.  They 

should be stopped from speaking once they are identified as Safeway shills and allowed to speak 

when Safeway has a summation or reminded that they could have spoken before public comment 

period.”21  Mayor Barrett previously used profanity in referring to Safeway and emailed a Planning 

Commissioner that Safeway was “unbelievable aggressive” and in a “league of their own” in 

seeking Project approval from the Planning Commission.   

Ms. Barrett was also in frequent email contact with at least one of the Appellants.  On July 

8, 2018, she emailed then-Mayor David Glass that Bernie Album was working with a group to 

appeal the Project and that she was forwarding emails from others “who ask what they can do.”22  

On July 9, 2018, she emailed Mr. Album to thank him for his work on the Appeal.  She also 

cautioned Mr. Album about creating a public paper trail of her correspondence with him, emailing 

him on July 7, 2018: “Bernie, better not to include me in these emails,” and in regard to the draft 

appeal letter writes: “I couldn’t open it, but it is probably best I not see it.”  Although Ms. Barrett 

received a copy of the filed Appeal on July 12, 2018, she emailed Annette Bock on August 20, 

2018 that she had not seen the Appeal.   

In a July 25, 2018 email to Ms. Hartrich, including a Staff analysis confirming the 

recommended distances between a new school and certain uses do not apply to the Project, she 

wrote: “I’m afraid the standards are not as high as either you or I would want.” (See also July 8, 

2018 email from David Glass to Ms. Hartrich [“The property zoning permits such a use, and it 

appears the regulations that are in place under the law for such use in proximity to schools do not 

meet the threshold to withhold approval of a project such as this.  This project will comply with 

                                                 
20 Ms. Barrett’s statements in this regard are in conflict with her comment during the March 3, 

2014 City Council hearing regarding the proposed moratorium, wherein she confirms that she 

spoke to BAAQMD and was informed that the figure was derived from BAAQMD’s screening-

level analysis and understood that it was well over the amount of gasoline that Safeway would sell.   
21  Emailing decision-makers during a public meeting violates the intent if not the letter of the 

City Council Policy Governing the Use of Electronic Communications During Public Meetings.  

(City Council Resolution No. 2012-026.)    
22 When Mr. Album previously expressed that he could not garner sufficient support for the 

Appeal and was “giving up,” Mayor Barrett replied that “this is NOT a win for Petaluma.”   
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all California laws regarding such issues as pollution.”].)  She nonetheless voted in favor of the 

Resolution, which, like the Staff-recommended resolution, includes a provision claiming that 

“CARB recommended setbacks for gas stations may be inadequate.”   

In an August 20, 2018 email to Annette Bock, Mayor Barrett wrote: “I do not support the 

idea of putting this project in this place . . ..” 

On September 1, 2018, Mayor Barrett wrote to Angelo Sacerdote to express her 

“concern[s]” with the Project, stating she was “very aware of the issues.”   

On September 12, 2018, Mayor Barrett referred to the upcoming hearing on the Project as 

“one of a handful that I feel absolutely terrible about.”   

In response to an October 5, 2018 email from Ellen Webster, a Board Member of the 

Petaluma City Schools District, urging her to vote yes on the Appeal and the EIR, Mayor Barrett 

wrote: “Keeping my fingers crossed until I see the staff report!” and signed off “Ever hopeful, 

Teresa Barrett.”    

Project opponent Jason Davies emailed Mayor Barrett on October 8, 2018 to state that it 

“just pains me to see us going backwards like this when we already have existing [gas] stations 

and we need to be getting ourselves off our addiction to fossil fuels.”  Ms. Barrett responded, “I’m 

totally on the same page and I’m cautiously hopeful.”   

Finally, during her successful race for Mayor in 2018, Ms. Barrett emailed her campaign 

manager that she was making her opposition to the Project known personally to constituents as 

she walked door-to-door, but refused to provide a formal written response on Facebook out of fear 

she would have to recuse herself from voting on the Project.  (October 21, 2018 email from Teresa 

Barrett to Chris Samson.)  

b. Vice Mayor Kevin McDonnell 

In his campaign for City Council, Vice Mayor Kevin McDonnell stated that he was 

opposed to the Safeway gas station Project.  (“Ballot set in Petaluma election races,” August 23, 

2018, Argus-Courier.)  He also participated in a candidate forum on October 13, 2018 in which he 

expressed his opposition to the Project.  He also posted his opposition to the Project on his 

campaign website, noting his ownership of an electric car and questioning whether gas stations 

were a “business model we want to encourage.”   

In Facebook posts by No Gas Here and others, Mr. McDonnell is listed as being opposed 

to the Project.  And, in response to a questionnaire from Bike Petaluma, then-City Council 

candidate McDonnell wrote: “When developments come through the Planning process, we must 

create incentives to move away from cars.  They only create pollution and traffic.”    
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c. Councilmember Mike Healy 

Before the Project application was even complete, Councilmember Healy registered his 

strong opposition to it.  At the August 19, 2013 City Council hearing, in response to testimony 

from independent gas station owners, Mr. Healy questioned where there were legislative changes 

that could be made in advance of the Project coming through, claiming it would set a “dangerous 

precedent,” noted his understanding that the gas station owners had retained local counsel and that 

the issue was “not going away lightly.”   

He authored an op-ed article against the Project.  (“Bennett misses the point on 

moratorium,” a copy of which along with the original editorial entitled “City Council is fighting 

the wrong battle,” is attached hereto.)  This alone would disqualify him from taking any action 

concerning the Project.  (Nasha L.L.C., supra, 125 Cal.App.4th at 483-484 [article opposing 

project written by planning commission member gave rise to an unacceptable probability of actual 

bias and was sufficient to preclude the commissioner from serving as a “reasonably impartial, 

noninvolved reviewer.”].)23 

As noted previously, Councilmember Healy was the driving force behind both the 

proposed moratorium against gas stations and the proposed fee increase on gas stations.  (See 

Minutes of January 27, 2014, February 24, 2014, March 3, 2014, and July 7, 2014 City Council 

meetings; see also  “Temporary ban on Petaluma gas station fails,” March 4, 2014, Argus-Courier 

and May 2014 email exchange with Ross Jones.)  He appears to have taken these actions at the 

behest of competing gas station owners and a local developer.  (Id.; see also February 28, 2014 

email exchange between Mike Healy and Arash Salkhi;24 see also March 3, 2014 letter from James 

Dombrowski, a local anti-trust attorney that has sued Safeway on behalf of other gas station 

operators; March 4, 2014 Argus-Courier article, “Temporary ban on Petaluma gas station fails, 

noting Healy proposed a moratorium on gas stations because of what he characterized as unfair 

                                                 
23 (See also https://patch.com/california/petaluma/to-recuse-or-not-recuse-that-is-the-question 

[August 21, 2012 Petaluma Patch article “To Recuse or Not Recuse That Is the Question,” refers  

to a recusal by Planning Commissioner Bill Wolpert of participation in the hearing on the Deer 

Creek shopping center project based on his authorship of a letter to the City Council critical of that 

project].)   
24 In that email exchange, Mr. Salkhi wrongly informs Mr. Healy that Safeway applied to 

BAAQMD for a larger amount of gasoline throughput.  As made clear by City Staff, that 

throughput was a value entered by BAAQMD based on their screening-level analysis.  Moreover, 

Franklin Dickey of BAAQMD provided information on the Project to Mr. Salkhi via email 

whereas Safeway was informed that it had to submit a formal Public Records Act request to receive 

information on its own project.  (See December 13, 2018 email from Fred Tanaka to Natalie 

Mattei.)   

https://patch.com/california/petaluma/to-recuse-or-not-recuse-that-is-the-question
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competition . . ..”; and August 29, 2017 email from Mike Healy to Argus-Courier reporter Hanna 

Beausang providing an update on Dombrowski’s lawsuits against Safeway.].)  

On January 27, 2014, Mr. Healy proposed an urgency ordinance that would bar the 

processing of any gas station application pending adoption of legislation to provide discretionary 

approval on that application and give Safeway an opportunity to convince us that it would be good 

thing for a community, noting that may be a “difficult thing for them to do.”   

At the March 3, 2014 hearing on the moratorium, Mr. Healy cross-examined Safeway’s 

then-Real Estate Manager Mary Davi regarding estimated sale tax figures and its fuel pricing 

practices, referring to Safeway as “enormously aggressive” in regard to pricing.  He also asked 

Staff detailed questions regarding the Project’s traffic impacts even though the traffic study was 

not then complete and the Project was not before the City Council.  Without any evidence of 

impacts, he suggested reducing the number of fuel pumps in half.  Healy concluded by stating 

that the Project is on “auto-pilot” and that he was not “particularly happy” about it. 

In an August 19, 2018 email not produced by Councilmember Healy in response to 

Safeway’s Public Records Act request, but attached to a January 15, 2019 letter from Janice Cader 

Thompson to the City, Mr. Healy wrote to Stephen Gale of the Sonoma County Democratic Party 

Central Committee (“SCDPCC”) regarding the opening of its headquarters elsewhere in the 

Washington Square Shopping Center.  In that email, Mr. Healy expresses his dislike for Safeway, 

Fulcrum, and the Project:     

I don’t get the impression that the SCDPCC has any idea of the steaming pile of 

horse poop of a local political mess it has stepped into with the choice of this HQ.  

The building you will be using is scheduled to be torn down soon for a Safeway 

fueling center 100 feet from an elementary school serving a 90%+ Hispanic 

population.  The parents, the school district & the neighborhood are all outraged.  

Yet Safeway & the landlord persist.  I will not be attending the grand opening or 

having anything to do with the HQ while it is in operation.  Many in Petaluma will 

regard this choice of HQ as a slap in the face. 

As noted by Ms. Thompson, Mr. Healy wrongly believed that the building to be used for the 

SCDPCC headquarters was located on the Project site.  Despite his mistaken belief, his bias against 

the Project, Safeway, and Fulcrum are evident.   

d. Councilmember Kathy Miller 

Councilmember Miller supported the proposed moratorium on gas stations proposed by 

Councilmember Healy.  At that March 3, 2014 City Council hearing on the moratorium, she said 

this about the Project: “This is a project that when I first heard about it, my very first reaction to 
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it was that’s a terrible location for this fueling station.  And there has been nothing that I’ve heard 

that’s changed my mind.”   

In a January 27, 2015 email, before the MND and associated studies were provided to her, 

Councilmember Miller wrote to Ernie Barrera of the Petaluma Argus-Courier that she was 

“opposed to the gas station location as I think it will have a terrible impact on traffic, safety and 

the environment.” 

On June 24, 2018, Ms. Miller emailed Project opponent Linda Hartrich, “I absolutely agree 

with you that it is a terrible location for a gas station.  . . . I will do everything in my power to 

stop it.”  She forwarded this message to then-City Manager John Brown asking, “Is there anything 

we can do to stop this project from going in at this location?  It’s going to be disastrous for the 

neighborhood.”  The next day she emailed Mr. Brown, “I’ve made no secret of my desire to block 

this project at this location from the very beginning.”    

In a July 7, 2018 to a Project opponent, Councilmember Miller expressed her “concerns 

regarding the [Project] location.”  By comparison, then-Mayor Glass responded to a similar email 

from the same Project opponent, noting “under the law as a decision maker, I am required to keep 

an open mind, review all evidence in the record, and only then am I able to make an informed 

decision on the matter.”   

In an August 3, 2018 email declining attendance to a Petaluma Chamber of Commerce 

meeting to discuss the Project, Ms. Miller wrote: “For the record, I think it’s a terrible project 

because of the location so the Safeway people probably don’t want me there anyway.”  

Notwithstanding her email, she did attend the August 3, 2018 Chamber meeting and expressed her 

opposition to the Project.   

In a September 17, 2018 email to Vice Mayor Healy, Councilmember Miller wrote: “With 

respect to the gas station tonight, should we push the hearing to allow staff to look at the 

contentions being raised about the need to do a full EIR.  If we’re going to get sued either way,  

I’d rather vote no on the project.”   

In an October 9, 2018 email to City Manager John Brown, Councilmember Miller 

expressed her dismay with the staff recommendation that the City Council deny the Appeal and 

the delay in the preparation of the associated staff report, noting “Staff has had plenty of time to 

address this.  I’m not sure what the reason for the delay is but I don’t like it or appreciate it.”   

At the December 3, 2018 City Council hearing, Councilmember Miller admitted that she 

had concerns about the Project “since the beginning” and that if she had her “druthers” she 

would “deny it outright.”   
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e. Councilmember Gabe Kearney 

Councilmember Kearney supported the proposed moratorium on gas stations proposed by 

Councilmember Healy in early 2014.   

In a July 9, 2018 email to Linda Hartrich, Mr. Kearney stated: “I am well aware of the 

location of the gas station and it’s inappropriateness.  I have been opposed to it since day one.”   

f. Councilmember D’Lynda Fischer 

In Facebook posts by No Gas Here and others, Councilwoman Fischer is listed as being 

opposed to the Project.  Appellants Adriann Saslow and Glenn Rubenstein claim that Ms. Fischer 

informed them directly that she was opposed to the Project.  On her campaign website, she likewise 

states: “I oppose the future development of fossil fuel gas stations and will work to change our 

zoning code to reflect this position.”  

g. Bias by Staff 

The bias by the City Council has also been exhibited by Staff.25 

In an August 25, 2014 email regarding resubmittal of the SPAR application, then-City 

Manager John Brown asks the Safeway representative for sales tax revenues “adjusted for 

cannibalization.”  Planning Manager Heather Hines sent a similar request to then-Real Estate 

Manager Mary Davi and notified Mr. Brown of her actions.   

In a May 9, 2018 email exchange with Planner Tiffany Robbe, Environmental Planner 

Olivia Ervin wrote that the Project was “tricky because [the City] does not have to consider use 

(it’s allowed by right).”  Ms. Robbe responded that “Yes, that the use question is not really on 

the table does make it tricky!” 

In a May 18, 2018 email to Planner Lisa Davison, Ms. Ervin advocates that Ms. Davison 

explore potential significant impacts not identified in the MND prepared by Ms. Ervin and 

Planning Staff.  

In a November 24, 2018 email to Ms. Ervin, Ms. Davison quotes from a summary prepared 

by a law firm of the Protect Niles v. City of Fremont decision, suggesting it could be helpful in 

justifying an EIR for the Project.  This case was cited by City Staff in the Resolution purporting to 

uphold the Appeal.  We explained how it was distinguishable in our December 1, 2018 letter to 

the City Council.  While Ms. Barrett appears to have read our letter and voted in favor of the 

                                                 
25 Documents cited in this paragraph are attached hereto as Exhibit O.   
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Resolution, she later emailed Ms. Thompson after the December 3rd hearing, disavowing any 

knowledge of the Protect Niles case.  

Responding to the Project architect’s correction of his reporting on the number of gas 

dispensers, Argus-Courier reporter Yousef Baig emails then-City Manager John Brown on July 2, 

2018: “That’s not why [the Project] struggled to get approval . . ..”   

In a September 18, 2018 email, Mr. Brown wrote to Mr. Breen of BAAQMD indicating he 

had called the day before to “discuss our strategy going into last night’s meeting, and the revised 

recommendation for a meeting continuance.”  Although City officials and/or Project opponents 

had voiced their concerns with the Project to BAAQMD as early as August 2013 and then again 

in early August 2018, BAAQMD’s letter questioning air quality was submitted at 2:57 p.m. on 

September 17, 2018.  Given the late submittal, the hearing had to be continued causing both delay 

and additional expense for Safeway and Fulcrum.  Ms. Barrett then wrote to Mr. Breen, Mr. Jack 

Broadbent, and Mr. Brian Bunger of BAAQMD at 3:47 p.m. on September 17, 2018 saying, 

“Thank you for the letter.  I do not have any comments.”   

In the Staff Report, Staff claims that the “vast majority” of comment letters express 

opposition to the Project.  (Staff Report, p. 12.)  Staff does not cite to any quantitative analysis to 

support this statistic.  Moreover, it is contradicted by the evidence in the record.  Numerous 

supporters sent emails, letters and/or testified during the City’s six plus year review of the Project.  

In a poll conducted in June 2018, the results of which were provided to the Planning Commission 

and are attached hereto as Exhibit P, a clear majority of respondents support the Project.  

Specifically, fifty-five percent indicated that they support the new Safeway gas station project.  

Only thirty percent of respondents indicated they were opposed to the Project and fifteen percent 

were undecided.  In addition, more than 2,500 people have signed petitions in support of the 

Project.   

2. Substantive Due Process 

The touchstone of substantive due process is the protection of the individual against 

arbitrary government action; the due process clause was intended to prevent government officials 

from abusing their power or employing it as an instrument of oppression.  (Wolff v. McDonnell, 

(1974) 418 U.S. 539, 558; Collins v. City of Harker Heights (1992) 503 U.S. 115, 126.)  A violation 

of substantive due process rights occurs if a government agency’s actions are (1) irrational or 

arbitrary or (2) not rationally related to a legitimate government interest.  (Village of Euclid v. 

Ambler Realty Co. (1926) 272 U.S. 365; Lingle v. Chevron (2005) 544 U.S. 528.)  The test is 

disjunctive.  Thus, a property owner need only demonstrate facts to support one of the two bases 

in order to state a viable due process claim. 
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In Arnel Development Co. v. City of Costa Mesa (1981) 126 Cal.App.3d 330, 337, the court 

of appeal ruled that enactment of a zoning ordinance downzoning certain property was arbitrary 

and discriminatory where enacted without considering appropriate planning criteria and for sole 

and specific purpose of defeating a single development.  (See also Del Monte Dunes, Ltd. v. City 

of Monterey (9th Cir. 1990) 920 F.2d 1496, 1508 [court finds local agency’s land use decision, 

motivated by “political pressure from neighbors” instead of legitimate regulatory concerns, 

supported a substantive due process claim] and Herrington v. County of Sonoma (9th Cir. 1987) 

834 F.2d 1488 [denial of subdivision and subsequent downzoning of property violated property 

owner’s due process rights given evidence that county’s general plan/subdivision inconsistency 

determination was irrational and arbitrary and aimed at defeating particular development project].)   

In Sunset Drive Corp. v. City of Redlands (1999) 73 Cal.App.4th 215, 225, the court found 

that a complaint filed by a project applicant, alleging the malicious and arbitrary failure of a lead 

agency to complete and certify an EIR on a project within a 1-year period specified in Public 

Resources Code section 21151.5(a) stated an action for damages for violation of the applicant’s 

constitutional due process and equal protection rights.   

If the City were to uphold the Appeal, its actions would be arbitrary and irrational, and 

would constitute an abuse of power, subjecting it to liability also under the substantive process 

clause.  Here, if the City Council were to uphold the Appeal based on documented personal animus 

towards the Project and/or political pressure from Appellants and others, it would be engaging in 

precisely the same conduct at issue in Arnel, Del Monte Dunes, and Herrington.  In addition, the 

Project application was deemed complete in September 2014.  The City was supposed to complete 

CEQA review by September 2015 at the latest.  As made clear by the Sunset Drive case, the City 

is liable for damages for continuing to delay the Project and not completing CEQA review in a 

timely manner.   

F. If the City Council were to uphold the Appeal in whole or in part, it would 

deprive Safeway of its constitutionally protected rights to equal protection. 

The Fourteenth Amendment to the United States Constitution provides that no state shall 

deny to any person within its jurisdiction the equal protection of the laws.  (See also Cal. Con., 

art. I, sec. 7.)  The concept of equal protection has been defined to mean that no person or class of 

persons may be denied the same protection of law that is enjoyed by other persons or other classes 

in like circumstances.  (Hawn v. County of Ventura (1977) 73 Cal.App.3d 1009, 1018.)  A claimant 

must show that the state “has adopted a classification that affects two or more similarly situated 

groups in an unequal manner.”  (Walgreen Co. v. City & County of San Francisco (2010) 185 

Cal.App.4th 424, 434 [emphasis in the original].)  An equal protection challenge to a regulation 

that does not involve a suspect class or fundamental right must nevertheless bear a reasonable 

relationship to a legitimate state interest.  (Young v. American Mini Theaters (1976) 427 U.S. 50. 

“[A] deliberate, irrational discrimination, even if it is against one person (or other entity) rather 
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than a group, is actionable under the equal protection clause.”  (World Outreach Conference 

Center v. City of Chicago (7th Cir. 2009) 591 F.3d 531, 538.) 

In Village of Willowbrook v. Olech (2000) 528 U.S. 562, the U.S. Supreme Court ruled that 

a plaintiff stated a viable equal protection cause of action based on claims that a municipality 

required a 33 foot easement from her as a condition of connecting her property to the municipal 

water supply when it had only required a 15 foot easement from other similarly situated property 

owners.  The Ninth Circuit has likewise upheld equal protection claims brought by property owners 

that were discriminated against or treated unfairly by local agencies as part of the land use approval 

process.  (See, e.g., Herrington, supra [denial of proposed subdivision and subsequent downzoning 

violated property owner’s equal protection rights where there was evidence that county had 

approved sizable residential development projects on three other agricultural properties shortly 

after it rejected the owner’s proposal] and Del Monte Dunes, Ltd., supra [allegation that city 

arbitrarily and unreasonably limited use and development of property and set aside open space for 

public use, whereas owners of comparable properties were not subject to these conditions and 

restrictions states viable equal protection claim].)   

No other gas station has been subjected to a 6 plus year entitlement process or been required 

to produce 16 plus technical studies to justify approval of a SPAR application.  We have found no 

cases in Petaluma (or elsewhere for that matter) where a stand-alone gas station on commercially 

zoned land similar to the Project was required to prepare an EIR.   We are also unaware of any 

published opinion where a court has upheld an agency’s requirement that an EIR be prepared for 

such a project.  

In our September 6, 2018 letter to Heather Hines, we incorporated by reference into this 

record of proceedings, the  City’s recent action on other gas station projects.  For most of these 

projects, the City only required building permits and conducted no CEQA review whatsoever.  

(See City Permit Files Nos. BLDG-17-1089 [Chevron-1440 E. Washington]; BLDG-18-0641 

[Chevron-4999 N. Petaluma Boulevard]; and BLDG-18-0215 [Valero-910 Baywood].)   

For the two projects that were subjected to CEQA review, the City approved one of them 

based on a MND.  (See PLSR-15-0013 [Unocal 76- 4998 N. Petaluma Blvd.].)  No traffic or air 

quality studies were required.  The MND stated that “gas stations are not typically large traffic 

generators given that the majority of traffic trips associated with the use of gas stations are the 

result of pass-by trips.”    

The other gas station proposed by Project opponent Arash Salkhi was approved on July 10, 

2018 based on the Class 1 (existing facilities) exemption.  (See PLMA-18-0001 [Valero-532 E. 

Washington].)  Mr. Salkhi’s project was found exempt even though it was located adjacent to 

residential uses and involved the relocation and expansion of underground tanks, a project 
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component that was shown on the site plan but not specifically disclosed by Staff in its report on 

the item.  

In terms of other locations, in April 2018, the City of Fremont approved a new Chevron 

gas station, convenience store, and car wash in very close proximity to the housing site at issue in 

the Protect Niles case.  That project was also located close to residential uses and congested 

roadways.  Fremont nonetheless found the project to be exempt from CEQA because it was 

consistent with the development intensity analyzed in the EIR for Fremont’s General Plan.  (True 

and correct copies of the staff report and resolution approving that project are attached hereto as 

Exhibit Q.)   

In January 2018, the Gridley City Council (Butte County) denied an appeal filed by 

competing gas station owners of design review approval of a proposed new ARCO gas station, 

convenience store, and car wash.  The city found the project to be exempt from CEQA pursuant to 

the Class 32 (infill) exemption.  (True and correct copies of the staff report and resolution 

approving that project are attached hereto as Exhibit R.)   

In Alliance of Concerned Citizens Organized for Responsible Development v. City of San 

Juan Bautista (2018) 29 Cal.App.5th 424, the Sixth Appellate District upheld a MND for an 

ARCO fuel station, convenience store, and quick serve restaurant to be located on a heavily-

traveled state highway.  That project consisted of 12 fuel dispensing stations, a 2,980 square foot 

convenience store, and a 3,342 square foot fast food restaurant.  The court rejected claims that an 

EIR was needed due to alleged unmitigated traffic and noise impacts.26  

In light of the foregoing, upholding the Appeal and subjecting Safeway to different or more 

burdensome requirements than imposed on similarly situated property owners would deprive 

Safeway of its constitutionally protected right to equal protection under the law.  

G. If it upholds the Appeal, the City would have to compensate Safeway and the 

Owners for an unconstitutional taking of the Property. 

The Takings Clause of the 5th Amendment to the United States Constitution, made 

applicable to the states through the 14th Amendment,27 guarantees that private property shall not 

“be taken for public use, without just compensation.”  Article I, section 19 of the California 

Constitution also provides that “[p]rivate property may be taken or damaged for public use only 

when just compensation . . . has first been paid to . . . the owner.”  A land use regulation effects an 

impermissible taking of property if it deprives an owner of all economically beneficial or 

productive uses of his land (Lucas v. South Carolina Coastal Council (1992) 505 U.S. 1003) or 

                                                 
26 That project required a conditional use permit in addition to a design review permit.   
27 (See Chicago B&Q R. Co. v. Chicago (1897) 166 U.S. 226.) 
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conflicts with an owner’s distinct investment-backed expectations (Penn Central Transp. Co.. v. 

New York City (1978) 438 U.S. 104); causes the owner to suffer a permanent physical invasion of 

his property (Loretto v. Teleprompter Manhattan CATV Corp. (1982) 458 U.S. 419); or imposes 

an exaction in violation of the “essential nexus” and “rough proportionality” standards respectively 

set forth in Nollan v. California Coastal Commission (1987) 483 U.S. 825 and Dolan v. City of 

Tigard (1994) 512 U.S. 374.  

A land use regulation that deprives the owner of substantially all economically beneficial 

or productive use of his land constitutes a taking.  (Lucas v. South Carolina Coastal Council, supra 

[property owner entitled to compensation for regulations precluding development of two 

beachfront lots, thereby depriving owner of all economic use of his property]; see also First 

English Evangelical Lutheran Church of Glendale v. County of Los Angeles (1987) 482 U.S. 304 

[property owners are entitled to compensation for temporary taking of their land] and Monks v. 

City of Rancho Palos Verdes Estates (2008) 167 Cal.App.4th 263 [ordinance imposing a 

moratorium on construction in landslide area deprived landowner of all economically beneficial 

use and thus constituted a taking].)  Courts have recognized that land use regulations that take all 

economically viable use of only a portion of private property can constitute a taking.  (See, e.g., 

Twain Harte Associates, Ltd. v. County of Tuolumne (1990) 217 Cal.App.3d 71 and Jefferson 

Street Ventures, LLC v. City of Indio (2015) 236 Cal.App.4th 1175.) 

A regulation may affect a taking even though it leaves the property owner some 

economically beneficial use of his property.  (Kavanau v. Santa Monica Rent Control Board 

(1997) 16 Cal.4th 761, 774.)  In order to determine whether a taking has occurred when the 

economic impact is less than total, a reviewing court looks to three factors in particular: (i) the 

economic impact of the regulation on the owner; (ii) the extent to which the regulation interferes 

with the property owner’s distinct investment-backed expectations as to the use of its property; 

and (iii) the character of the governmental action.28  (Penn Central Transportation Co. v. New 

York City (1978) 438 U.S. 104, 124.) 

Based on understandings and assurances from City Staff that the Project was an allowed 

use, Fulcrum relocated tenants and allowed leases to expire in anticipation of the Project 

development.  Safeway also incurred substantial expenditures in submitting an application and 

requisite technical studies for the Project.  Based on pressure from certain vocal Project opponents, 

including competing gas station owners, it is clear that the City is now attempting to delay the 

Project through an EIR in the hopes of making it go away.29  Such an “about face,” subjects the 

                                                 
28 This criterion requires a reviewing court to “consider the purpose and importance of the public 

interest reflected in the regulatory imposition.”  (Loveladies Harbor, Inc. v. United States (Fed. 

Cir. 2003) 28 F.3d 1171, 1176.) 
29 (County of Orange v. Superior Court (2003) 113 Cal.App.4th 1, 6 [in referring to delay tactics 

by project opponents under CEQA, court observes that in CEQA cases “time is money” and delays 
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City to damages for a taking.   (Lockaway Storage v. County of Alameda (2013) 216 Cal.App.4th 

161 [court upholds award of damages and fees for a regulatory taking against a county based on 

its inconsistent statements regarding the permitted use of certain land].)   

The Owners have not been able to make an economically viable use of the Property for 6 

plus years.  This is NOT a normal delay in the land use entitlement process and thus subjects the 

City for liability for at least a temporary taking of the Property.  (Ali v. City of Los Angeles (1999) 

77 Cal.App.4th 246, 254 [upheld award of damages against city for its arbitrary and unreasonable 

refusal to issue a demolition permit to a hotel owner, finding delay in the regulatory process due 

to city’s position was “so unreasonable form a legal standpoint as to be arbitrary.”].)   

In sum, were the City Council to uphold the Appeal, it would subject the City to liability 

for a taking.   

H. If the City were to uphold the Appeal, it would be liable for an unlawful 

interference with contractual relations.   

Article I, section 10 of the U.S. Constitution provides that, “No State shall . . . pass 

any . . . Law impairing the Obligation of Contracts.”  In order to determine whether an impairment 

of contact has occurred, courts determine “whether the change in state law has operated as a 

substantial impairment of a contractual relationship.”  (Allied Structural Steel Co. v. Spannaus 

(1978) 438 U.S. 234, 244.)  This inquiry is usually divided into three components: (1) whether 

there is a contractual relationship; (2) whether a change in law impairs that contractual relationship; 

and (3) whether the impairment is substantial.”  (General Motors Corp. v. Romein (1992) 503 U.S. 

181, 186.)   

The Owners and Safeway have entered into a Lease Agreement of the Property for the 

Project.  Thus, there plainly is a contractual relationship between Owners and Safeway.  Moreover, 

were the City to uphold the Appeal, this would substantially impair that contractual relationship 

by precluding the use of the Property for which it is proposed to be leased.  As noted by the United 

States Supreme Court in Allied Structural Steel Co., supra, 438 U.S. at 245:  

Contracts enable individuals to order their personal and business affairs according 

to their particular needs and interests.  Once arranged, those rights and obligations 

are binding under the law, and the parties are entitled to rely on them.   

When examining the substantial impairment, courts often look to the economic harm 

resulting from the impairment of a contract.  (See Allied Structural Steel Co. v. Spannaus 

                                                 

and increased cost can make a project less commercially desirable, “perhaps to the point where a 

developer will abandon it or drastically scale it down.”].) 
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(1978) 438 U.S. 234, 247.)  Safeway would not be able to proceed with the Project until the EIR 

were completed and the Property would lose all value for Safeway’s intended use.  Thus, the 

impairment in this case is substantial.  (See, e.g., Club Props. v. City of Sherwood, 2007 U.S. Dist. 

LEXIS 95080 [property owner stated viable claim that moratorium which precluded the issuance 

of zoning permits constituted substantial impairment of contract].)   

If the City were to uphold the Appeal and subject the Project to an unprecedented EIR and 

further delays, it would be liable to Safeway and the Owners for an impairment of contract claim.  

The City would also be exposed to related liability for negligent and/or intentional interference 

with contract or other economic relationship.   

I. Based on the parties’ detrimental reliance on the Property’s land use 

regulations, the City would be estopped from upholding the Appeal. 

Safeway and the Owners properly and foreseeably relied on the Property’s planning and 

zoning, as well as City Staff’s assurances that the Project was a principally permitted use and 

would be processed in a typical timeframe and in a normal fashion.  To date, Safeway and the 

Owners have made substantial expenditures in reliance on the approved land use designations and 

planned infrastructure for the Shopping Center and its environs.  These funds were used to enter 

into the lease of the Property to Safeway, prepare Project plans and environmental studies, and pay 

other direct and indirect expenses related to operation and maintenance of the Shopping Center.   

As a result of the Owners’ and Safeway’s reliance on the City’s plans and policies, the City 

would be estopped from upholding the Appeal.  (See, e.g., Hock Investment Co. v. City and County 

of San Francisco (1989) 215 Cal.App.3d 438, 448-449 [if property owner reasonably and 

detrimentally relies upon agency’s administrative rule, agency would be estopped from taking 

subsequent action in contravention of rule].  The court in Kieffer v. Spencer (1984) 153 Cal.App.3d 

954, 964 observed that estoppel was proper when a city “chose to pursue a course of conduct (for 

reasons not entirely clear) not only detrimental to petitioners but to public trust in local 

government.”  (Accord, Woody’s Group, Inc. v. City of Newport Beach (2015) 233 Cal.App.4th 

1012, 1028 [when a local agency “chang[es] the rules in the middle of the game,” this “does not 

accord with [a] fundamentally fair process.”].)  Were the City to uphold the Appeal, it would run 

afoul of these guiding principles.  The City’s plans and assurances that Safeway and the Owners 

relied upon—even more than the simple administrative rule at issue in Hock—provide a substantial 

basis for estoppel against the City here.  

******************* 

In closing, we respectfully urge you to deny the Appeal or abstain from acting on it.  These 

are the only lawful actions that the City Council can take with respect to the Appeal.  Any other 

action would expose the City to litigation and liability for damages and attorneys’ fees.   
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Thank you for your consideration of Safeway’s views on this matter.  Representatives of 

Safeway, including the undersigned, will be in attendance at your January 28, 2019 hearing on the 

Appeal.  In the meantime, please do not hesitate to contact me with any questions regarding this 

correspondence. 

Very truly yours, 

 

RUTAN & TUCKER, LLP 

 

 

Matthew D. Francois 

MDF:mtr 

 

cc: Eric Danly, City Attorney, City of Petaluma 

 Scott Brodhun, Interim City Manager, City of Petaluma 

 Heather Hines, Planning Manager, City of Petaluma 

 Olivia Ervin, Principal Environmental Planner, City of Petaluma 

 Claire Cooper, City Clerk, City of Petaluma 

 Natalie Mattei, Senior Real Estate Manager, Safeway, Inc. 

 Mark Friedman, President, Fulcrum Property 
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