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VIA E-MAIL AND FACSIMILE 

Claire Cooper 

City Clerk 

City of Petaluma 

11 English Court 

Petaluma, CA  94952 

 

 

Re: Safeway Fuel Center Project; Demand Letter to Cure or Correct Violations of 

Brown Act (Government Code Section 54960.1) 

 

Dear Ms. Cooper: 

We write on behalf of our client, Safeway, Inc., regarding the proposed Safeway Fuel Center 

Project (the “Project”) at 335 S. Mc Dowell Boulevard in the City of Petaluma (the “City”).  On 

December 3, 2018, the Petaluma City Council voted to adopt Resolution No. 2018-180 (the 

“Resolution,” a copy of which is attached hereto as Exhibit A) purporting to uphold the appeal filed 

by JoAnn McEachin and others.  Because the City Council took action on the Resolution in violation 

of the Brown Act (Government Code § 54950 et seq.), the Resolution is null and void.  In accordance 

with Government Code Section 54960.1, we write to demand that the City Council vacate its 

decision and conduct another hearing in order to cure and correct the below-referenced violations of 

the Brown Act.   

As you know, on June 26, 2018, the Petaluma Planning Commission voted to (i) adopt the 

Mitigated Negative Declaration (“MND”) and Mitigation Monitoring and Report Program per 

Resolution No. 2018-21A, and (ii) approve the Site Plan and Architectural Review (“SPAR”) per 

Resolution No. 2018-21.  The City duly filed a Notice of Determination (“NOD”) on June 29, 2018, 

which was posted until July 30, 2018.   

Prior to the June 26, 2018 Planning Commission hearing, public notice of (i) Intent to Adopt 

the MND, and (ii) Public Hearing for Consideration of SPAR was mailed and published in the Argus 

Courier on April 5, 2018 and June 14, 2018.  The posted agenda stated: 

Item 7B. Safeway Fuel Center. Site Plan and Architectural Review for development of a 

new gas station within the Washington Square Shopping Center. Improvements include a 

fuel center with 16 covered fuel pumping stations, a 697 square foot convenience store, 

two 20,000 gallon underground storage tanks, landscaping and parking. Project also 

includes the demolition of the existing 13,770 square foot commercial building and 

improvements to the existing bus transfer station and adoption of the Mitigated Negative 
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Declaration for the associated project. Continued from the May 8, 2018 meeting. Project 

Location: 335 South McDowell Blvd. File Number: PLSR-13-0012 Staff: Adam Peterson, 

Senior Planner. 

On July 9, 2018, an appeal stating general concerns regarding the Project (the “Appeal”) was 

filed by JoAnn McEachin (“Appellant”) on behalf of Friends of McDowell Elementary School, Little 

League children, and East Petaluma residents.1  The Appeal did not reference the MND nor did the 

Appellant file any legal challenge to the MND within the requisite timeframe.  

A Petaluma City Council hearing was scheduled for September 17, 2018 on the Appeal.  The 

hearing was subsequently continued to October 15, 2018 and then to December 3, 2018, wherein the 

City Council voted to adopt the Resolution purporting to uphold the Appeal.  The Resolution orders 

the preparation of an environmental impact report (“EIR”) and stays the Planning Commission’s  

approval of the Project’s Site Plan and Architectural Review (“SPAR”).  The City Council’s 

adoption of the Resolution violated the Brown Act in numerous ways.   

First, the City Council violated Government Code section 54954.2 by taking action on an 

item that was not on its published agenda.  An agenda must specifically state the action a body is 

proposing to take, including a proposed action under the California Environmental Quality Act 

(“CEQA”).  (San Joaquin Raptor Rescue Center v. County of Merced (2013) 216 Cal.App.4th 1167, 

1178 [court rules that agency violated Brown Act by failing to identify action on CEQA document 

in its posted agenda, reasoning that the Brown Act “mandates that each item of business be described 

on the agenda, not left to speculation or surmise.”].)  None of the agendas for the multiple City 

Council hearings on the Appeal, attached hereto as Exhibit C, including the one posted when the 

Staff Report was released on November 27, 2018, indicated that the City Council would take action 

to require an EIR nor that it would stay the Planning Commission’s SPAR approval.  

The City was required to post an agenda that was not “in any sense confusing, misleading or 

unfairly opaque and that gave the public fair notice of the essential nature of what the council would 

be considering.”  (San Diegans for Open Government v. City of Oceanside (2016) 4 Cal.App.5th 

637, 645.)  However, since its first posting in early September 2018, the agenda description here 

changed multiple times both before and after the December 3, 2018 City Council hearing, each time 

with varying degrees of inaccuracy and incompleteness.  During the “Approval of Proposed Agenda” 

segment of the October 1, 2018 City Council meeting, Councilmember Mike Healy requested that 

the agenda be made more “neutral.”  Subsequently, during the same “Approval of Proposed Agenda” 

                                                 
1 A copy of the Appeal is attached hereto as Exhibit B.  The name of the Appellant is incorrectly 

identified in the Resolution as “JoAnn McEachin and McDowell Elementary School, Little League 

Children and East Petaluma Residents” instead of “JoAnn McEachin on behalf of Friends of 

McDowell Elementary School, Little League Children and East Petaluma Residents.”  (Emphasis 

added.)   
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segment of the November 19, 2018 City Council meeting, City Manager John Brown indicated that 

the generic agenda description, which had once again been revised, was a “placeholder.” 

The progression of agenda descriptions are as follows: 

September 10, 2018 – Item 2A (Approval of Proposed Agenda).  

Safeway Appeal.  

 

September 17, 2018 – Item 6B (Public Hearings) 

Resolution Denying the Appeal and Upholding the Planning Commission’s Approval of 

Site Plan and Architectural Review for the Safeway Fuel Center Project.  

 

October 1, 2018 – Item 2A (Approval of Proposed Agenda) 

Resolution Denying the Appeal and Upholding the Planning Commission’s Approval of 

Site Plan and Architectural Review for the Safeway Fuel Center Project.   

 

October 15, 2018 – Item 5B (Public Hearings) 

Continuance of the Safeway Appeal to a Date Certain of December 3, 2018. 

 

November 19, 2018 – Item 2A (Approval of Proposed Agenda) 

PLACEHOLDER: Safeway Fueling Center Appeal. 

 

December 3, 2018 – Item 5B (Public Hearings)-posted November 27, 2018 

Resolutions for Council Action on the Appeal of the Planning Commission’s approval of a 

Mitigated Negative Declaration and Site Plan and Architectural Review for the Safeway 

Fuel Center Project.  

Lastly, the fact that the City revised the description on the posted agenda yet again on 

December 28, 2018 after the December 3, 2018 hearing underscores that the posted agenda 

description prior to the hearing was deficient.  (See, attached Exhibit D.) 

December 3, 2018 – Item 5B (Public Hearings)-posted December 28, 2018 

Resolution 2018-180 N.C.S. Upholding the Appeal Filed by Joann McEachin as to the 

Mitigated Negative Declaration Approved by the Petaluma Planning Commission on 

June 26, 2018 by Resolution No. 2018-21A, Ordering the Preparation of an Environmental 

Impact Report In Accordance with Section 15064, Subdivisions (C) and (G) of the 

California Environmental Quality Act Guidelines, and Staying the Planning Commission’s 

Approval of Site Plan and Architectural Review Pursuant to Resolution No. 2018-21 

Adopted June 26, 2018 for the Safeway Fuel Center Project Located at 335 South 

McDowell Boulevard, Assessor’s Parcel No. 007-820-046, File No. PLSR 13-0012, 
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Pending Certification of the EIR and City Council Review of the Project Site Plan and 

Architectural Review Approval.  

The public notices provided by the City for the Project’s December 3, 2018 City Council 

hearing likewise failed to inform the public that the City Council was poised to take any potential 

CEQA action.2  Instead, the notices simply state that the City Council will consider an appeal of the 

Planning Commission’s SPAR approval for the Project.  The notices not only fail to comply with 

the requirements of state and local law (see, e.g., Government Code § 65094 and Implementing 

Zoning Ordinance § 24.070.F), they underscore the deficiencies with the posted agenda description. 

Second, it appears that certain documents were not made available for public inspection or 

review prior to City Council action on the Resolution as required by Government Code section 

54957.5.  A single, heavily redlined copy of a resolution prepared by City Staff on December 3, 2018 

was only provided to me by City Attorney Danly after the December 3rd City Council hearing had 

commenced.  This single copy, containing substantive changes, had to be shared by multiple 

representatives of Safeway and Fulcrum Property and could not be fully viewed by the parties given 

they were seated in various parts of the Council Chamber (seating was limited due to high 

attendance) and the fact that the hearing was already underway.  Moreover, the Resolution does not 

appear to have been made available for public inspection by others as required by Government Code 

section 54957.5(c).  Additionally, a September 17, 2018 email from Project supporters (attached 

hereto as Exhibit F) and a December 3, 2018 memorandum from Illingworth & Rodkin responding 

to and refuting the December 3, 2018 submittal by Appellant (attached hereto as Exhibit G), were 

not included in the Staff Report or otherwise made available for public review per Government Code 

section 54957.5(b).   

Third, the City failed to disclose or report the “Anticipated Litigation” item contained on the 

September 10, 2018 and December 3, 2018 agendas.  This item seems related to the Project, but this 

cannot be determined definitively because the City failed to comply with the noticing requirements 

under the Brown Act.  The closed session appears to have been scheduled at the request of 

Councilmember Healy, and not at the direction of the City Council as required by Government Code 

section 54956.9(d)(2).  (See July 24, 2018 email from Councilmember Mike Healy, attached hereto 

as Exhibit H.)3  Moreover, the agenda fails to disclose the “existing facts and circumstances” giving 

rise to a “significant exposure to litigation” as required by Government Code sections 54954.5(c) 

and 54956.9.   

******************* 

                                                 
2 True and correct copies of the mailed and published public notices are attached hereto as 

Exhibit E. 
3 A copy of this email was provided to Safeway by City Staff on December 21, 2018 in response 

to Safeway’s November 19, 2018 Public Records Act request.   
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In closing we respectfully urge you to immediately cure and correct the Brown Act violations 

described above.  At minimum, the City Council should rescind its adoption of the Resolution and 

provide proper public notice of any further hearing to consider the Project.  Thank you for your 

consideration of Safeway’s views on this matter.  Please do not hesitate to contact me with any 

questions regarding this correspondence. 

Very truly yours, 

 

RUTAN & TUCKER, LLP 

 

 

Matthew D. Francois 

MDF:mtr 

 

cc (via email):  

 Honorable David Glass, Mayor, City of Petaluma   

 Eric Danly, City Attorney, City of Petaluma 

 Natalie Mattei, Senior Real Estate Manager, Safeway, Inc. 

 Mark Friedman, President, Fulcrum Property 
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