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VIA E-MAIL 

Honorable Mayor Teresa Barrett 

and Councilmembers Healy, King, Fischer, and McDonnell 

City of Petaluma 

11 English Court 

Petaluma, CA  94952 

 

 

Re: Safeway Fuel Center Project—April 1, 2019 City Council Agenda Item 4.A   

Dear Mayor Barrett and Councilmembers Healy, King, Fischer, and McDonnell: 

We write on behalf of our client, Safeway Inc. (“Safeway”), regarding the proposed Safeway 

Fuel Center Project (the “Project”) at 335 S. Mc Dowell Boulevard (the “Property”) in the City of 

Petaluma (the “City”).1  While the City Council previously indicated that it would act on the Appeal 

at its March 4, 2019 hearing, and the Staff recommends that the Council take action on April 1, 2019, 

we suspect that certain members may suggest continuing action on the Appeal in light of the late 

petition for review filed in the Supreme Court by the petitioners in McCorkle Eastside Neighborhood 

Group v. City of St. Helena (2018) 31 Cal App.5th 80 (“McCorkle”) and/or the request to depublish 

the McCorkle opinion filed by Appellant’s attorney Patrick Soluri on March 6, 2019.  Such an action 

would be unwarranted for multiple reasons listed below.  The only lawful options available to the 

Council are to: (1) deny the Appeal or (2) allow the Planning Commission decision to stand (which 

would be the result if the four biased Councilmembers were to recuse themselves). 

1. Due to Councilmember bias, the City Council cannot lawfully uphold the  

  Appeal. 

Irrespective of the future status of McCorkle, because four of the five Councilmembers are 

biased against the Project, they cannot lawfully act to uphold the Appeal.  Any change in the status 

of McCorkle has no bearing whatsoever on this simple and immutable fact.   

We detailed the substantial evidence of bias uncovered thus far against four of the five 

remaining Councilmembers in our January 24, 2019, January 28, 2019, March 3, 2019, and 

March 27, 2019 letters.  Our position that these members cannot lawfully act to uphold the Appeal 

is supported by the opinion of Bryan Wenter, a respected land use and municipal law expert, with 

recent, relevant experience pertaining to bias issues.2  As such, and in light of the overwhelming 

evidence of bias, the City Council must rescind its January 28, 2019 resolution to uphold the 

                                                 
1 We have not addressed this letter to Councilmembers Kearney and Miller because they have 

recused themselves from any further action related to the Project. 
2 (See March 29, 2019 letter from Bryan Wenter to Mayor Barrett and Members of the City 

Council.) 
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Appeal (invalid because approved by biased decision-makers) and either (1) adopt the resolution 

to deny the Appeal or (2) allow the Planning Commission decision to stand based on the recusal 

of a quorum of the City Council.3   

2. McCorkle is declaratory of existing law.  Any status change will  NOT impact  

  the Project. 

The City cannot lawfully require an environmental impact report (“EIR”) with or without 

McCorkle.  For the past 30 plus years, courts have consistently construed the California 

Environmental Quality Act (“CEQA”) as only applying when an agency has discretion to address 

environmental issues or concerns.  This principle is reflected in no less than six reported cases, 

including other First Appellate District cases.4  Importantly, the principle is also directly reflected in 

the CEQA statute and case law.  (Public Resources Code § 21004 and CEQA Guidelines § 15040.)   

In McCorkle, the First District Court of Appeal applied this existing and well established rule 

to a design review ordinance very similar to Petaluma’s SPAR ordinance.5  (McCorkle, 31 

Cal.App.5th at 92 [holding that St. Helena properly found that its discretion was limited to design 

review “and also found, appropriately, that the issues addressed during design review did not require 

the separate invocation of CEQA.”].)  While the facts of McCorkle are admittedly quite similar to 

the facts here, the legal principle that CEQA only applies if an agency’s discretion allows it to address 

environmental issues is well settled with or without McCorkle. 

Please also keep in mind that only a very small number of cases are granted review by the 

California Supreme Court and there is nothing unusual or unique about McCorkle to indicate that 

the High Court would grant review of it.  In the unlikely event that review were to be granted or the 

case ordered depublished, the McCorkle opinion, which is declaratory of existing law and attached 

to our January 24, 2019 letter to the City, can and will be cited in litigation challenging any City 

Council action to uphold the Appeal.  (California Rules of Court, Rule 8.1105(e)(1)(B); Code of 

Civil Procedure Section 1094.5.)  The bottom line is that the Sonoma County Superior Court and 

                                                 
3 (Mennig v. City Council (1978) 86 Cal.App.3d 341, 351-352 [if a majority of members of a 

decision-making body are disqualified from acting, the action of an inferior decision-maker should 

stand as the final decision];  Petaluma City Council Rules, Policies and Procedures, Section VI.D 

[“If there is no action by an affirmative vote, the result in no action.  If the matter involves an 

appeal, and an affirmative vote does not occur, the result is that the decision appealed stands.”].)   
4 (Friends of Westwood, Inc. v. City of Los Angeles (1987) 191 Cal.App.3d 259, 266-267; Leach 

v. City of San Diego (1990) 220 Cal.App.3d 389, 395; Friends of Davis v. City of Davis (2000) 83 

Cal.App.4th 1004, 1013; San Diego Navy Broadway Complex Coalition v. City of San Diego 

(2010) 185 Cal.App.4th 924, 933, 940; Friends of Juana Briones House v. City of Palo Alto (2010) 

190 Cal.App.4th 286, 302; and Sierra Club v. County of Sonoma (2017) 11 Cal.App.5th 11, 28.)   
5 Amanda Monchamp, who successfully represented the property owner in McCorkle, provided 

a declaration and testified at the March 4, 2019 City Council hearing that Petaluma’s SPAR 

ordinance is indistinguishable from St Helena’s.   
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First District Court of Appeal both found that a design review ordinance just like Petaluma’s SPAR 

ordinance did not afford the type of discretion to require an EIR. 

3. Georgetown is distinguishable and does not affect the Project. 
In our March 3, 2019 letter, we detailed why the City Staff’s belated and equivocal reliance 

on Georgetown Preservation Society v. County of El Dorado (2018) 30 Cal.App.3d 358  is in error.  

The project in Georgetown required approval of a discretionary boundary line adjustment and it was 

this approval that had the potential to result in a significant impact to the aesthetics of the historic 

gold rush town.  No such facts are involved with the Project or McCorkle since both involved a use 

allowed by right that was subject only to design review.  There is no split in authority between 

Georgetown and McCorkle and the Staff’s claim that the law in this area is unsettled is grossly 

inaccurate.  (See cases cited in footnote 4, supra.)   

4. Other reasons preclude you from upholding the Appeal. 

Even assuming that the City Council had discretion under the City’s SPAR ordinance to 

require an EIR, we have pointed out other significant reasons that preclude the Council from doing 

so: (1) the Project’s mitigated negative declaration (“MND”) was never appealed, (2) the lack of 

substantial evidence of a fair argument that the Project may result in a significant environmental 

impact, and (3) the violation of Safeway’s and the Property owner’s constitutional rights for doing 

so.   

In our previous submittals, we explained that Appellants did not appeal the Planning 

Commission’s adoption of the MND to the City Council, let alone mention CEQA.  Thus, the MND 

is final and the City Council does not have jurisdiction to order an EIR.  In a March 4, 2019 email, 

Appellant JoAnn McEachin admits that she did not appeal the MND or ask for an EIR, stating: “My 

purpose in writing to you is simply to point out that the Appeal submitted regarding the Safeway gas 

station asked for denial of the project.  I know this because I wrote the Appeal and, at the time had 

never heard of an EIR.”    

Further, there is not and never has been any substantial evidence of a fair argument.  Staff’s 

continued reference to a “battle of experts” is misleading and irrelevant.  The legal standard is 

whether there is substantial evidence of a fair argument of significant environmental impacts that 

cannot be mitigated.  The Fox & Kapahi report has been discredited by BAAQMD and Illingworth 

& Rodkin for using inaccurate, erroneous and misleading data.  Not once has any member of the 

City Staff or City Council attempted to articulate how Fox & Kapahi nonetheless provide substantial 

evidence of significant impacts that cannot be mitigated.  Its failure to do so is fatal.  Similarly, Staff 

has continued to rely on a misguided interpretation of Protect Niles v. City of Fremont (2018) 25 

Cal.App.5th 1129 to claim that concerns raised by lay persons regarding the existing traffic and 

pedestrian safety conditions at the S. McDowell Boulevard and Maria Drive intersection may 

potentially result in adverse impacts.  These dire, speculative predictions by non-exerts of baseline 

conditions (not Project impacts) are belied by actual facts and studies.   
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If the City Council were to uphold the Appeal, it would deprive Safeway of its 

constitutionally protected rights to due process and equal protection.  A biased group of 

Councilmembers cannot act to uphold the Appeal without violating Safeway’s rights to procedural 

due process.  No other gas station project has been subjected to a 6 plus year entitlement process or 

been required to produce 16 plus technical studies to justify approval of a SPAR application.  Most 

recent gas station projects were found by the City to be exempt from CEQA, including a Valero gas 

station redevelopment proposed by Project opponent Arash Salkhi.  That project was approved in 

approximately 6 months, with the City ignoring the impacts associated with relocating two 

underground storage tanks on a site with a documented soil vapor intrusion issue.  Subjecting 

Safeway to different or more burdensome requirements than imposed on similarly situated applicants 

deprives Safeway of its right to equal protection.   

5. Any further delay increases the City’s exposure to damages.   
At each juncture, the Council has justified its inaction as “temporarily” upholding the 

Appeal to better understand the law.  After each dilatory tactic, it is becoming increasingly clear 

that such “temporary” delays are insincere.  The Project application was submitted in July 2013 

and deemed complete in September 2014.  In light of its limited discretion, the City should have 

deemed the Project exempt from CEQA at that time.  Even if CEQA applied, such review should 

have been completed within one year, at the latest.  The City is liable for damages for continuing 

to delay the Project and not completing CEQA review in a timely manner.  (Sunset Drive Corp.  v.  

City of Redlands (1999) 73 Cal.App.4th 215, 225.)  The six years of entitlement processing for a 

permitted use far exceeds a “normal” delay in the land use entitlement process and also subjects 

the City to liability for a temporary taking of the Property.  (Ali v.  City of Los Angeles (1999) 77 

Cal.App.4th 246, 255.)   

As addressed in our correspondence dated January 23, 2019, time is money when it comes 

to CEQA cases such as this, and every delay by the City compounds Safeway’s and the Property 

owner’s injuries.  (County of Orange v.  Superior Court (2003) 113 Cal.App.4th 1, 6.)  Every day 

the Project is delayed, the Property owner loses in excess of $1,000 in rental and other income.  

This is in addition to, and separate and apart from, the lost revenues suffered by Safeway, not to 

mention the extensive entitlement and legal costs incurred by both Safeway and the Property 

owner.  The delays to date subject the City to tens of millions of dollars of damages.  Any further 

delays merely compound the City’s exposure to additional damages. 

6. A further continuance would violate City rules and be against public policy.   

Any continued efforts to delay action on the Appeal would be contrary to the Council’s own 

rules and not serve a valid policy objective.  Rule VI.F requires that if the motion for reconsideration 

passes, the actual reconsideration shall be heard at the next regularly scheduled meeting not less than 

one week after the vote on the motion for reconsideration.  Notably, the rule does not contemplate 

perpetual continuances of a reconsidered item, as may be attempted by the Council.  Rule IV.E 

further prohibits any member from “delay[ing] or interrupt[ing] the proceedings . . . of the Council.” 
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The Council’s drawing out the reconsideration of the Appeal for over two months, and 

potentially voting now to again delay the proceedings, plainly does not comport with the Council’s 

objective to expediently and orderly transact City business.  The April 1, 2019 meeting will be the 

eighth meeting on the Project since May of 2018, each of which has been widely attended by 

interested members of the public.6  Your constituents, and the affected parties, are prejudiced every 

time the City delays a final vote on the Appeal. 

It is contrary to public policy for the Council to indefinitely delay an item properly before it 

in hopes that the law may later shift to support a different result.  In reliance on statements made by 

Councilmember Healy and others on February 25, 2019, every expectation was that final action 

would be taken on March 4, 2019.  However after extensive consideration of the Appeal, including 

public comments and numerous closed sessions, the Council ultimately continued the matter to 

April 1, 2019.  The City Attorney stated that the continuance was in order to allow “further analysis” 

of the McCorkle decision for the Council’s consideration.  However, given the request by Mr. Soluri 

to depublish McCorkle just two days later on March 6, 2019, by all appearances the Council’s 

continuance was in anticipation of Soluri’s upcoming request to depublish.  Now, more than two 

months since the Council was legally obligated to cure or correct its Brown Act violations, the City 

has still declined to act on the Appeal and may, yet again, postpone its final action, to the detriment 

of both Safeway, the Property owner, and the public. 

******************* 

Thank you for your consideration of Safeway’s concerns on this matter.   Representatives of 

Safeway, including the undersigned, will be in attendance at your April 1, 2019 hearing on the 

Appeal.   In the meantime, please do not hesitate to contact me with any questions regarding this 

correspondence. 

Very truly yours, 

 

RUTAN & TUCKER, LLP 

 

Matthew D.  Francois 

cc: Eric Danly, City Attorney, City of Petaluma 

 Peggy Flynn, City Manager, City of Petaluma 

 Heather Hines, Planning Manager, City of Petaluma 

 Olivia Ervin, Principal Environmental Planner, City of Petaluma 

 Claire Cooper, City Clerk, City of Petaluma 

 Natalie Mattei, Senior Real Estate Manager, Safeway, Inc. 

 Mark Friedman, President, Fulcrum Property 

 Tina Thomas, Principal, Thomas Law Group 

                                                 
6 This does not count the September 17, 2018 and October 15, 2018 City Council hearings, 

which were continued. 


