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VIA E-MAIL 

Honorable David Glass, Mayor 

and Members of the Petaluma City Council 

City of Petaluma 

11 English Court 

Petaluma, CA  94952 

 

 

Re: Safeway Fuel Center Project;  

December 3, 2018 City Council Agenda, Item 5.B 

Dear Mayor Glass and Members of the City Council: 

We write on behalf of our client, Safeway, Inc., regarding the proposed Safeway Fuel Center 

Project (the “Project”) at 335 S. Mc Dowell Boulevard (the “Property”) in the City of Petaluma (the 

“City”).  The Project has been reviewed by the City for nearly six years and was the subject of 

numerous studies prepared by expert consultants as well as a detailed mitigated negative declaration 

(“MND”) prepared by M-Group, the City’s contract Planning Staff.  We write to urge you to adopt 

the resolution denying the appeal and upholding the Planning Commission’s approvals for the 

Project (Attachment 1 to the Staff Report).  As explained below, this is the only lawful action that 

the City Council can take on the Project.1   

1. The City has been processing the application for the Project, a permitted use,  

  for nearly six years.   

Despite numerous attempts to be placed on an earlier agenda, a MND was finally circulated 

for public review from April 5, 2018 to May 7, 2018, and the Project was heard by the Planning 

Commission at a duly noticed meeting on May 8, 2018.  On May 7, 2018 at 5:05 p.m., Planning 

Staff emailed Safeway a letter and peer review of air quality by Environmental Science Associates 

on behalf of Petaluma City Schools.  Safeway and its expert consultants provided Staff with written 

responses to these comments prior to the commencement of the Planning Commission hearing. 

Notwithstanding Safeway’s immediate reply to the School District’s comments, the Planning 

Commission opened the public hearing on May 8, 2018, but continued it to a date certain of June 26, 

2018.  

After duly considering additional public comments as well as supplemental materials 

provided by Safeway, the Planning Commission approved the Project on June 26, 2018.  On July 9, 

                                                 
1 Unless otherwise noted, emphasis in quotations is supplied and citations are omitted.  
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2018, an appeal of the Planning Commission’s action was filed by JoAnn McEachin and sixteen 

others (“Appellants”).  Nowhere in the appeal form or attached letter do the Appellants claim that an 

environmental impact report (“EIR”) is needed.  The City duly filed a Notice of Determination on 

June 29, 2018, which was posted until July 30, 2018.  No legal challenge to the MND was filed in 

that timeframe.   

City Staff initially considered scheduling the appeal for City Council consideration on 

September 10, 2018.  JoAnn McEachin informed Staff that she would be traveling in Europe on 

that date and requested a September 17, 2018 hearing date instead.  Staff accommodated Ms. 

McEachin’s request and scheduled the appeal for Monday, September 17, 2018.  On Friday, 

September 14, 2018 at 5:24 p.m., Patrick Soluri, on behalf of Joann McEachin and No Gas Here,2 

submitted a letter contesting various aspects of the Project (including a peer review of traffic by 

Larry Wymer & Associates) and raising for the first time the argument that an EIR was needed.  

On Monday, September 17, 2018 at 11:17 a.m., Mr. Soluri submitted a report by Fox/Kapahi 

contesting the Project health risk assessment (“HRA”).  Also on Monday, September 17, 2018, at 

2:57 p.m., the Bay Area Air Quality Management District (“BAAQMD”) submitted a letter 

regarding the HRA.  As a result, the Mayor and City Council continued the appeal hearing to 

October 15, 2018, and subsequently to December 3, 2018.  

Safeway and its consultants responded in full to the above comment letters and peer 

reviews, including by preparing an updated HRA using the American Meteorological Society 

(AMS)/EPA Regulatory Model (“AERMOD”).3  As with the original analysis, the supplemental 

analysis prepared by Illingworth & Rodkin dated October 10, 2018, similarly concludes that the 

Project meets all thresholds and will not result in any significant impacts related to health risk.  

The supplemental analysis was promptly provided to BAAQMD and Mr. Soluri by City Staff.   

In a November 8, 2018 letter, Daniel Breen, Deputy Air Pollution Control Officer with 

BAAQMD accepted the updated analysis and states that BAAQMD has no further comments on 

the Project’s HRA.  Conversely, Mr. Breen cited “several key concerns” with the Fox/Kapahi 

study, including its inappropriate use of Santa Rosa meteorological data and inaccurate application 

of emission factors and exposure assumptions.  Despite multiple conversations with City Staff in 

October 2018 wherein Staff expressed the City’s strong desire to receive any additional comments 

                                                 
2 We are unaware of the full composition or make up of No Gas Here as it has not publicly disclosed its 

membership list or funding sources.  In an August 25, 2018 Statement of Organization filing for a Super 

Political Action Committee with the Federal Election Committee, appellant Adriann Saslow listed herself 

as Treasurer of No Gas Here.  We are also unaware if Mr. Soluri represents the other sixteen persons who 

comprise the Appellants.   
3 Contrary to the claim in the Staff Report, the model originally used by the consultant (“ISCST3”) 

continues to be a U.S. EPA-approved and BAAQMD recommended model.  BAAQMD itself used  the 

ISCST3 model when performing a January 2018 health risk assessment for the Valero Gas Station at 910 

Baywood Drive in Petaluma.  A copy of that report is attached hereto as Exhibit A.   
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“as soon as possible,” in a November 19, 2018 email to Staff, Mr. Soluri claimed additional 

materials were forthcoming, while incorrectly and inappropriately criticizing BAAQMD Staff for 

their analysis of the matter.  We were disappointed to learn on November 30, 2018 at 6:05 p.m. 

that Mr. Soluri informed City Staff that he will be submitting such materials on Monday, December 

3, 2018, i.e., the date of the hearing.4  Since Appellants’ counsel had the relevant information for 

approximately two months or more, there is absolutely no excuse or justification for such 

unprofessional and bad faith behavior.   

In connection with the City’s consideration of the appeal, Safeway submitted letters dated 

September 6, 2018, September 11, 2018, September 14, 2018, September 17, 2018, October 10, 

2018, and November 14, 2018 providing updates and voluntary supplemental information for the 

benefit of City Council, City Staff, and the public record.  Today, we are writing to again provide 

voluntary supplemental information regarding the options presented by Staff for you on the 

Project.  As indicated in the analysis below, the City must adopt the MND prepared for the Project 

and cannot lawfully require that an EIR be prepared.5   

2. The Planning Commission’s adoption of the MND was not appealed to the City 

  Council and is now final and no longer subject to challenge.   

Appellants never contested the MND or raised the issue that an EIR was required in their 

appeal form or letter.  Their failure to do so is fatal.   

On June 26, 2018, the Planning Commission adopted separate resolutions adopting the 

MND and approving the Site Plan and Architectural Review (“SPAR”) application for the Project.  

(See Planning Commission Resolution No. 2018-21A and Resolution No. 2018-21B, respectively.)  

On July 9, 2018, Appellants filed an appeal of the Planning Commission’s decision “to approve a 

building permit for a Safeway gas station on the corner of Maria Dr. and S. McDowell Blvd.”  

(Staff Report, Attachment 3-2.)  The appeal cites objections to the location, need, and public notice 

provided the Project.  (Id.)  Nowhere in the appeal do Appellants raise any CEQA issue or make 

any claim that the MND is inadequate.6   

 The City’s own Implementing Zoning Ordinance (“IZO”) states that “[i]f no appeal is filed 

within the time limits, the decision shall be final.”  (IZO § 24.070.D.)  No appeal of the Planning 

Commission’s adoption of the MND was filed within the requisite time limits.  As such, it is now 

                                                 
4 In an email dated November 9, 2018, Planning Manager Heather Hines acknowledged the City’s role 

as lead agency under CEQA and confirmed that the City Council hearing would take place on December 3, 

2018.   
5 This analysis is in response to the Staff Report issued after the close of business on November 27, 2018 

and is intended to supplement the analysis provided in our November 14, 2018 memo on this issue 

(Attachment 12 to the Staff Report).   
6 The portions of the Staff Report claiming that Appellants appealed the Planning Commission’s 

approval of the MND are incorrect.  (See, e.g., Staff Report, p. 23 and Attachment 2.)   
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final and immune from further consideration or review.  (Tahoe Vista Concerned Citizens v. 

County of Placer (2000) 81 Cal.App.4th 577 [by failing to appeal planning commission’s adoption 

of MND to board of supervisors, opponents waived any right to further challenge the MND]; Park 

Area Neighbors v. Town of Fairfax (1994) 29 Cal.App.4th 1442, 1452 [lack of legal representation 

does not excuse appellant’s duty to exhaust administrative remedies].)  

Because the Planning Commission’s adoption of the MND was not appealed to the City 

Council, it is now final and the City Council has no authority to reconsider or revisit it, except to 

readopt it. (Tahoe Vista Concerned Citizens, supra, 81 Cal.App.4th at 593 [“Since plaintiffs did 

not challenge the Planning Commission’s approval of the negative declaration, the Board of 

Supervisors had no jurisdiction over the negative declaration except to readopt it.”].)   

3. Because there is no substantial evidence of a fair argument of significant  

  environmental impacts, the City cannot lawfully require preparation of an  

  EIR.   

Even if Appellants had timely appealed the Planning Commission’s adoption of the MND 

to the City Council, their request for an EIR still must be rejected.  In our prior submittals, we 

detail the lack of substantial evidence supporting a fair argument of potentially significant impacts 

to health risk and other topics.  We respond here to Staff’s claim that the City Council may find 

substantial evidence of a fair argument of significant environmental impact related to pedestrian 

safety issues.   

In a single paragraph of the draft resolution purporting to uphold the appeal pending 

certification of an EIR,7 Staff claims that City residents, neighbors, teachers and others have 

provided written and oral comments “expressing concern regarding safety of the McDowell 

Boulevard and Maria Drive intersection due to traffic volumes and speeds, conflicts with 

pedestrians, and increased activity resulting from the [Project]. . ..”  The resolution refers to two 

commenters who “observed pedestrian/vehicle collisions and near-collisions in the Project area,” 

refers to another commenter who stated that “school-aged children walk home by themselves, and 

the crosswalk is already a danger,” cites a commenter “expressing concern about heavy traffic and 

foul balls getting hit next to a busy street” and another commenter “observing cars run stop signs 

while working at the snack shack at Murphy Field, and noting Maria Drive is heavily traveled and 

one of the main streets in the area.”  As explained below, these generalized comments are 

speculative, unsubstantiated, and/or directly contradicted by expert, factual analysis.  As such, they 

do not constitute substantial evidence of a fair argument of significant environmental impacts and 

cannot lawfully be relied on as the basis to order preparation of an EIR.   

  

                                                 
7 This resolution is provided as Attachment 2 to the Staff Report.   
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 a. The Project’s potential traffic-related impacts have been extensively  

   studied and consistently found to be less than significant.   

As a preliminary matter, both traffic impacts and pedestrian safety were studied multiple 

times by professional traffic engineers with extensive, documented input from City Staff, the 

Transit Advisory Committee and the Pedestrian and Bicycle Advisory Committee.  (See, e.g., 

Traffic Impact Study (TJKM, August 2014); Traffic Impact Study Update (CHS Consulting 

Group, March 2018); and Supplemental Pedestrian Safety Analysis (CHS Consulting Group, June 

2018).      

The City’s General Plan states that traffic levels of service (“LOS”) should be maintained 

at LOS D or better.  Under existing plus project, background plus project, and cumulative plus 

project conditions, the intersection of Maria Drive and McDowell Boulevard will operate at LOS 

B or better conditions.  (Traffic Impact Study Update, March 2018, CHS Consulting Group, Tables 

2, 5, 7.)  LOS B reflects stable traffic flows with minor delays.  Even this good level of service 

may be overstated given that the Planning Commission conditioned the Project to prohibit Project 

traffic from making a left-in or left-out from the two westerly driveways on Maria Drive.  This 

means more Project vehicles will access the Project site from McDowell Boulevard or Washington 

Street as opposed to Maria Drive.  Even without these restrictions, the expert consultant observed 

that the majority of Project traffic was already on the relevant street network and would access the 

site through the South McDowell Boulevard or East Washington Street entry points.  

In the August 2014 Traffic Study, the traffic consultant analyzed pedestrian and transit 

accessibility.  It noted that: sidewalks exist along both sides of East Washington Street, South 

McDowell Boulevard, and Maria Drive in the Project vicinity; the Project is not expected to 

generate significant pedestrian traffic from the adjacent neighborhood; and the majority of study 

intersections, including McDowell/Maria, have crosswalks and pedestrian signals that provide 

controlled access to the Project site.   

Section 3.16(f) of the March 2018 MND notes that existing pedestrian facilities in the 

Project vicinity include sidewalks and crosswalks providing connectivity to surrounding amenities 

and the elementary school.  The MND, as adopted by the Planning Commission, states: 

Due to the proximity of the adjacent elementary school there will be elementary 

school bound pedestrians walking across McDowell Boulevard and Maria Drive 

intersection at the same time as the a.m. peak hour traffic.  The project, as proposed, 

does not make any substantial changes to pedestrian facilities and is not expected 

to pose a hazard to pedestrian safety.  New crosswalk striping, sidewalks, and curb 

improvements will enhance the pedestrian facilities onsite and along Maria Drive 

proximate to the [Eastside Transit Center].  Therefore, impacts associated with 

pedestrian safety will be less than significant.   
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 At the May 8, 2018 Planning Commission meeting, commenters expressed concerns 

regarding pedestrian safety at the McDowell/Maria intersection.  This intersection is signalized 

and contains sidewalks on all sides as well as a striped pedestrian crosswalk, pedestrian signals, 

and curb ramps.  To respond to the comments regarding pedestrian safety, CHS Consulting used 

video recordings to conduct pedestrian surveys over a 48-hour period in May 2018.8  CHS also 

reviewed the most recent collision data from the Statewide Integrated Traffic Records System for 

the McDowell/Maria intersection. 

 The video recordings of pedestrians crossing at the McDowell/Maria intersection provide 

objective, unaltered factual evidence as to the level of pedestrian activity at the intersection.  

Moreover, it was conducted in May 2018, when all nearby schools were in session and playoffs 

were being held for Little League.  Thus, it can fairly be considered to be representative of at least 

average, if not “worst case,” conditions.  Based on this empirical data, CHS concluded that “[t]he 

level of pedestrian activity at the [Maria/McDowell] intersection indicates a free flow level of 

service with no impedances to pedestrian movements during all peak periods.”  (Petaluma Safeway 

Fuel Center Pedestrian Analysis, CHS Consulting Group, June 6, 2018, p. 3.)   

 In addition, the collision history at the McDowell/Maria intersection shows a low rate of 

collisions over the last five-year reporting period.  Between 2012 and 2016, there were a total of 

20 collisions at the study intersection with 17 involving vehicles only, three involving pedestrians, 

and no bicycle-involved collisions.  Two of the pedestrian-involved collisions occurred in 2015 

and the third occurred in 2016.  All three collisions involving pedestrians were caused by vehicle 

violations related to the pedestrian right-of-way as pedestrians were crossing in the crosswalk.  

None of the pedestrian-involved collisions involved school-aged children or resulted in severe 

injuries.9  Based on this empirical data, CHS concluded that there are “no patterns of pedestrian 

involved collisions that would suggest a safety concern at the Maria Drive/McDowell Boulevard 

intersection.”  (Petaluma Safeway Fuel Center Pedestrian Analysis, CHS Consulting Group, June 

6, 2018, p. 3.)   

 In response to the comment that there are school-aged children that walk home alone, it is 

worth noting that the school entrances and drop-off/pick-up points to McDowell School are 

accessed by the opposite side of the school property on McGregor Avenue, i.e., furthest from the 

Project site.  Children walking to the school from the east would cross at the dedicated crosswalks 

at Maria Drive/Park Lane and continue down Park Lane.  (Id.)   Children walking to the school 

from the west were observed using the southern leg of the crosswalk to cross South McDowell.   

                                                 
8 A spreadsheet depicting the pedestrian survey results is attached hereto as Exhibit B.   
9 Per the City’s July 2015 Safe Routes to School Plan, there were likewise no reported pedestrian-

involved collisions involving school-aged children at the McDowell/Maria intersection between 2003-

2012.   
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 Based on the above information and in accordance with Staff’s recommendation, the 

Planning Commission adopted the MND, including its conclusion that the Project would result in 

a less than significant impact to pedestrian safety. The Planning Commission imposed conditions 

of approval on the Project to ensure that pedestrian safety would, in fact, be enhanced.  For 

instance, it prohibited fuel trucks from entering and exiting on Maria Drive; it restricted Project 

traffic from entering in the two westerly driveways on Maria Drive; it required that damaged 

sidewalks, driveways, and curb ramps be replaced; it required installation of a new, accessible and 

directional pedestrian ramp; and it required installation of a pedestrian crossing warning sign at 

the proposed driveway entrances.  Moreover, as part of the Project, Safeway will modify the 

Eastside Transit Center to construct a bus turn out area, thereby substantially improving line of 

sight for vehicles existing onto Maria Drive from the shopping center and allowing for buses to 

queue outside of the Maria Drive travel lane.   

  b. An EIR cannot legally be required because there is no substantial  

   evidence of a fair argument that the Project may result in significant  

   environmental impacts.   

 An EIR can only legally be required if there is substantial evidence of a fair argument that 

the Project may result in a significant effect on the environment.  (Citizens Comm. to Save Our 

Village v. Claremont (1995) 37 Cal.App.4th 1157, 1171; League for Protection of Oakland’s 

Historic Resources v. City of Oakland (1997) 52 Cal.App.4th 896, 904.)  There is no such evidence 

here.  As such, the City must adopt the MND.  (Public Resources Code § 21080(c)(1); CEQA 

Guidelines §§ 15063(b)(2), 15064(f)(2), 15064(f)(3).)   

 Substantial evidence is defined as evidence of ponderable legal significance, reasonable in 

nature, credible, and of solid value.  (Lucas Valley Homeowners Assn. v. County of Marin (1991) 

233 Cal.App.3d 130, 142.)  It includes fact, a reasonable assumption predicated upon fact, or expert 

opinion supported by fact.  (Public Resources Code § 21080(e)(1).)  While relevant personal 

observations of area residents on nontechnical subjects may qualify as substantial evidence, 

argument, speculation, unsubstantiated opinion or narrative, and evidence that is clearly inaccurate 

or erroneous does not comprise substantial evidence.  (Public Resources Code § 21080(e)(2).)  

 Moreover, “[c]onflicting assertions do not ipso facto give rise to substantial fair argument 

evidence.”  (Friends of “B” Street v City of Hayward (1980) 106 Cal.App.3d 988,1002).  Rather, 

“[d]isagreement of expert opinion regarding significance of an environmental effect only 

requires an EIR in marginal cases where it is not clear whether there is substantial evidence 

that a project may have a significant effect on the environment.”10  (Citizen Action to Serve All 

Students v. Thornley (1990) 222 Cal.App.3d 748, 755 [court rejects expert testimony of traffic 

impacts, citing conclusions of traffic study and staff to the contrary]; see also CEQA Guidelines   

                                                 
10 The Staff Report misstates this relevant standard by implying an EIR is required “even in margin[al] 

cases.”  (Staff Report, p. 21.)     
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§ 15064(g).)  Further, contrary evidence must be considered in assessing the weight of the evidence 

supporting the asserted environmental impact.  (Porterville Citizens for Responsible Hillside 

Development v. City of Porterville (2007) 157 Cal.App.4th 885, 900.)11   

 A significant effect on the environment means “a substantial, or potentially substantial, 

adverse change in any of the physical conditions within the area affected by the project including 

land, air, water, minerals, flora, fauna, ambient noise, and objects of historic or aesthetic 

significance.”  (CEQA Guidelines § 15382.)  Based on the Environmental Checklist attached as 

Appendix G to the CEQA Guidelines, the City’s traffic significance criteria asks whether the 

Project would: “[s]ubstantially increase hazards due to a design feature (e.g., sharp curves or 

dangerous intersections)” or “[c]onflict with adopted policies, plans, or programs regarding public 

transit, bicycle, or pedestrian facilities, or otherwise decrease the performance or safety of such 

facilities.”  With the implementation of Mitigation Measure TRANS-1 to address potential queuing 

impacts, the MND concludes that Project impacts to design feature hazards and 

transit/bicycle/pedestrian facilities will be less than significant.  The MND’s conclusions in this 

regard were validated by City Staff, embraced by the City Planning Commission, and are fully 

supported by substantial evidence in the record, including multiple reports prepared by expert 

traffic consultants.   

 In Lucas Valley Homeowners Assn., the First Appellate District rejected the notion that 

claims similar to those cited by residents here constituted a fair argument of impacts.  In that case, 

opponents of a proposed religious use in a residential neighborhood relayed “fears for the safety 

of children and others in light of an anticipated increase in traffic.”  (233 Cal.App.3d at 155.)  The 

court ruled that “generalized concerns and fears about traffic and parking impacts . . . do[] not 

rise to the level of a fair argument that the proposed use will create a substantial, or potentially 

substantial, adverse change in the environment.”  (233 Cal.App.3d at 163.)   

 In Leonoff v. Monterey County Board of Supervisors (1990) 222 Cal.App.3d 1337, the 

Sixth Appellate District likewise upheld a negative declaration for a contractor’s service center 

against claims alleging dangerous traffic conditions.12  The court noted that “[u]nsubstantiated 

opinions, concerns, and suspicions about a project, though sincere and deeply felt, do not rise 

to the level of substantial evidence supporting a fair argument of significant environmental 

effect.”13  (222 Cal.App.3d at 1352.)  The court went on to emphasize that “[e]nvironmental 

decisions should be based on facts not feelings.”  (Id. at 1353.) 

                                                 
11 (See also Public Resources Code § 21082.2(b) [“The existence of public controversy over the 

environmental effects of a project shall not require preparation of an EIR if there is no substantial evidence 

in light of the whole record before the lead agency that the project may have a significant effect on the 

environment.”].)   
12 The opinion notes that the project at issue there was located on a congested road and bounded by office 

buildings, commercial rentals, and an elementary school.   
13 (Accord, Citizen Action to Serve All Students, supra [court rules that speculation and generalizations 
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 In Porterville Citizens for Responsible Hillside Development v. City of Porterville (2007) 

157 Cal.App.4th 885, the Fifth Appellate District upheld a negative declaration for a 219-home 

project against claims raised by a few neighbors alleging impacts to, among others, aesthetics and 

density.  The court emphasized that under CEQA, “the question is whether a project will affect the 

environment of persons in general, not whether a project will affect particular persons.”  (157 

Cal.App.4th 885.)  As to aesthetics, the court noted that the opponents’ “vague complaints do not 

rise to the level of substantial evidence supporting a fair argument that the housing project may 

have a significant adverse aesthetic impact.”  (157 Cal.App.4th at 903.)  In response to a speaker’s 

claim that the project would bring a large number of schoolchildren into the area and increase 

traffic, the court noted that “dire predictions by non-experts regarding the consequences of a 

project do not constitute substantial evidence.”  (157 Cal.App.4th at 906.)   

 Even accepting them as true, the generalized comments cited by Staff do not provide 

substantial evidence of a fair argument of significant traffic-related impacts.  These claims raising 

dire predictions by non-experts are refuted by empirical and expert analysis.  Several of the 

comments relate to an entirely different intersection (e.g., Maria Drive/Park Lane).  The comments 

referring to “near misses” are subjective, speculative, and unsubstantiated.  Maria Drive, a two-

lane connector road, is not identified by any plan or study as “one of the main streets” in the area.  

None of the comments indicate an acknowledgment of the Project traffic studies let alone make 

any attempt to critique the underlying assumptions or conclusions of those studies.  The reality is 

that by implementing several traffic and pedestrian safety improvement features as part of the 

Project, the Project vicinity will be even safer than is currently the case.   

  c. The Protect Niles decision cited by Staff is distinguishable.  

 Against the above weight of authorities, City Staff cites a single recently decided case, 

Protect Niles v. City of Fremont (2018) 25 Cal.App.5th 1129, in support of its claim that an EIR 

may be required.  As explained below, that case is distinguishable and thus provides no authority 

for the imposition of an EIR here.   

 Protect Niles involved development of 98 residential units on a site located in the small 

community of Niles, a historical district in the City of Fremont.  The court found that the record 

contained substantial evidence supporting a fair argument of significant traffic impacts 

notwithstanding a professional traffic study concluding the anticipated adverse impacts fell below 

the city’s predetermined thresholds of significance.  Specifically, the record contained comments 

raising safety concerns related to the location of the project entry near a blind curve on a busy 

street where speeding was an issue as well with angled street parking that would cause parked cars 

to back into eastbound traffic.  (The site plan of the proposed project at issue in Protect Niles is 

attached hereto as Exhibit C.)   

                                                 
about traffic and parking issues did not constitute substantial evidence of a fair argument of impacts].) 
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 The concerns regarding traffic safety impacts associated with the proposed project entry 

were raised not only by residents, but by city officials, staff, and the project traffic consultant.  In 

its study of safety and traffic flow, the traffic consultant concluded that a left-turn pocket was 

warranted under national guidelines.  A councilmember with traffic engineering expertise noted 

that the lack of a left-turn lane created a “pretty dangerous” situation.  (25 Cal.App.5th at 1151.)   

Another councilmember and the city’s community development director testified as to speeding 

concerns in the area.  A few residents concurred with these statements and also cited traffic 

congestion in the vicinity, which the traffic study verified by indicating the project would degrade 

traffic conditions at a nearby intersection to LOS F (gridlock) conditions.  Nonetheless, the City 

did not impose the requirement for a left-turn pocket as a mitigation measure nor explain in any 

credible manner how traffic-related safety impacts would be mitigated to a less than significant 

level.   

 In stark contrast to the facts of Protect Niles, the Project here does not propose an unsafe 

design feature nor is there any substantial evidence that the Project will result in any other 

significant traffic impacts.  The Project is a permitted use and situated in an existing commercial 

shopping center that has hosted multiple gas stations over the years, not in historical district.  It is 

located adjacent to a traditional street intersection.  It is not located near a blind curve nor does it 

contain angled on-street parking.  And, unlike the historical community of Niles, the commercial 

site is not geographically cut off from the rest of the community such that atypical traffic impacts 

may ensue.  While the Protect Niles court may have found that the facts justified an EIR in that 

case, a completely different set of facts and circumstances apply here.14   

 Further, unlike the situation in Protect Niles, the Project traffic consultant did not 

recommend traffic safety features that were ignored.  Instead, based on actual surveys showing a 

low level of pedestrian crossings at the Maria/McDowell intersection coupled with five years of 

statistics showing a low level of vehicle-pedestrian collisions at that intersection, the Project traffic 

consultant reasonably concluded that any potential impacts to pedestrian safety were less than 

significant and thus required no mitigation.  And, unlike the LOS F conditions in Protect Niles, 

the Maria/McDowell intersection will continue to operate at acceptable LOS B or better conditions 

with the Project under all studied conditions.   

 Moreover, after Protect Niles was decided, the Sixth Appellate District issued an opinion 

upholding a MND for an ARCO fuel station, convenience store, and quick serve restaurant.  (See 

Alliance of Concerned Citizens Organized for Responsible Development v. City of San Juan 

Bautista, Sixth Appellate District Case No. H044410, November 26, 2018, a copy of which is 

                                                 
14 (See, e.g., CEQA Guidelines § 15064(b) [“The determination of whether a project may have a 

significant effect on the environment calls for careful judgment on the part of the public agency 

involved, based to the extent possible on scientific and factual data.  An iron clad definition of 

significant effect is not always possible because the significance of an activity may vary with the 

setting.”].)   
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attached hereto as Exhibit D.)  That project consisted of 12 fuel dispensing stations, a 2,980 square 

foot convenience store, and a 3,342 square foot fast food restaurant.   While smaller in scale and 

size, the Project is nonetheless more similar to the gas station development in Alliance of 

Concerned Citizens than it is to the 98-home project at issue in Protect Niles.  In Alliance of 

Concerned Citizens, the court rejected claims that an EIR was needed due to alleged unmitigated 

traffic and noise impacts.15 

  d. Preparation of an EIR would serve no valid purpose.   

 Finally, requiring an EIR would be an idle act and set a troubling precedent. The purpose 

of CEQA is “not to generate paper, but to compel government at all levels to make decisions with 

environmental consequences in mind.”  (CEQA Guidelines § 15003(g).)  While CEQA requires 

that decisions be informed and balanced, it “must not be subverted into an instrument for the 

oppression and delay of social, economic, or recreational development and advancement.”  

(Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 576.)  

In Protect Niles, the court specifically noted that an EIR would facilitate CEQA’s goals of 

informed self-government by facilitating further analysis of traffic and other issues.  By 

comparison, no productive purpose would be served by ordering preparation of an EIR here.  (See, 

e.g., Lucas Valley Homeowners Assn., supra, 233 Cal.App.3d at 164 [in rejecting project 

opponents’ claim that an EIR was needed, court asks “[w]hat possible traffic or parking impacts 

could be unearthed by further environmental review?].)  The Project’s potential impacts to traffic 

and pedestrians safety have been studied multiple times.  Each time, the Project has been found to 

have impacts that are less than significant.   

If an EIR were required simply because residents provide comments regarding traffic or 

safety, then nearly every project in Petaluma could require an EIR.  Such a construction—which 

would apply to public and private projects alike—not only conflicts with the law, but with 

principles of good government and common sense.16  

******************* 

                                                 
15 Staff’s claim that an EIR can be required based on changes to “neighborhood spirit” is contrary 

to the law.  (See, e.g., CEQA Guidelines § 15131 [“Economic or social effects of a project shall 

not be treated as significant effects on the environment.”] and Preserve Poway v. City of Poway 

(2016) 245 Cal.App.4th 460 [rejecting challenge to MND on grounds that project may have a 

significant impact on city’s “community character”].)  
16 If the City were to nonetheless require an EIR here despite it not being legally justified or serving a 

legitimate public purpose, it would violate the applicant’s and property owner’s rights to due process and 

equal protection and substantially deprive them of economically beneficial use of their land.    
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In closing we respectfully urge you to adopt the resolution denying the appeal and upholding 

the Planning Commission’s approval of the Project.  Thank you for your consideration of Safeway’s 

views on this matter.  Representatives of Safeway, including the undersigned, will be in attendance 

at your December 3, 2018 hearing on the appeal.  In the meantime, please do not hesitate to contact 

me with any questions regarding this correspondence. 

Very truly yours, 

 

RUTAN & TUCKER, LLP 

 

 

Matthew D. Francois 

MDF:mtr 

 

cc: Heather Hines, Planning Manager, City of Petaluma 

 Olivia Ervin, Principal Environmental Planner, City of Petaluma 

 Adam Petersen, Senior Planner, City of Petaluma 

 Eric Danly, City Attorney, City of Petaluma 

 Claire Cooper, City Clerk, City of Petaluma 

 Natalie Mattei, Senior Real Estate Manager, Safeway, Inc. 

 Mark Friedman, President, Fulcrum Property 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT A



Walia's Valero
910 Baywood Dr 
Petaluma , CA  94954-4314

Facility ID: 110736

This document serves as your Permit to Operate the following:

The operating parameters described above are based on information supplied by the permit holder and may differ from 
the limits set forth in the attached conditions of this Permit To Operate.  The limits of operation in the permit 

conditions are not to be exceeded.  Exceeding these limits is considered a violation of BAAQMD and is subject to 
enforcement action.

Owner Mailing Contact:  

Owning Entity:
Walia Fuels, LLS

Walia Fuels, LLC
910 BAYWOOD DR 
PETALUMA , CA  94954-4314
Attn: Jupinder Singh

S1 Subject to Condition #: 100013, 100014, 100015, 100016, 100036, 100037, 100043, 100051

The devices described in this document are subject to the following permit conditions:

Condition #: 100037     S1      

S1 Permitted
GDF
Gasoline Dispensing Operation

Tank Information:
8000 Gallon Underground Tank w/ Diesel
Phase I Vapor Recovery Type: None-Exempt Material
Phase II Vapor Recovery Type: None-Exempt Material

8000 Gallon Underground Tank w/ Gasoline - unleaded
Phase I Vapor Recovery Type: OPW (VR-102)
Phase II Vapor Recovery Type: EMCO WHEATON/VST EVR Phase II with Veeder Root Vapor Polisher and 
Veeder-Root ISD (VR-204)

8000 Gallon Underground Tank w/ Gasoline - unleaded
Phase I Vapor Recovery Type: OPW (VR-102)
Phase II Vapor Recovery Type: EMCO WHEATON/VST EVR Phase II with Veeder Root Vapor Polisher and 
Veeder-Root ISD (VR-204)

Nozzle Information:
4 Diesel
8 Gasoline - Triple Product
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The owner/operator shall conduct and pass the following tests at the indicated intervals: 

1. A Static Pressure Performance Test, in accordance with CARB procedure TP-201.3 at least once in each 12-
month period.

2. Phase I Adaptor Static Torque Test on all rotatable Phase I adaptors in accordance with CARB TP-201.1B at 
least once in each 36-month period.

3. One of the following tests in each 36-month period. The measured leak rate for each component shall be 
within the limits set in the applicable CARB Executive Order:

◦ Stations equipped with drop tube overfill prevention devices ("flapper valves"): a Drop Tube Overfill 
Prevention Device and Spill Container Drain Valve Leak Test in accordance with CARB Test 
Procedure TP-201.1D and the applicable CARB Executive Order.

◦ All other stations: a Drop Tube/Drain Valve Assembly Leak Test in accordance with CARB Test 
Procedure TP-201.1C and the applicable CARB Executive Order.

Condition #: 100016     S1      

The Phase II Balance EVR with V.R. Vapor Polisher and ISD shall be installed, operated, and maintained in 
accordance with the most recent revision of the California Air Resources Board (CARB) Executive Order (EO) VR-
204.

Condition #: 100036     S1      

The owner/operator shall:

1.  Notify Source Test by email (gdfnotice@baaqmd.gov) or Fax (510-758-3087), at least 48 hours prior to any 
required testing.

2.  Submit test results in a District-approved format within thirty (30) days of testing.

• For start-up tests results, cover sheet shall include the facility number (Facility ID) and application number 
of the Authority to Construct permit. 

• For annual test results, cover sheet shall include the facility number (Facility ID) and identified as ‘Annual’ 
in lieu of the application number.

• Test results shall be emailed (gdfresults@baaqmd.gov) or mailed to the District’s main office.

Condition #: 100043     S1      
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The Phase II Balance EVR system with the Veeder-Root Vapor Polisher and ISD shall be capable of demonstrating 
on-going compliance with the vapor integrity requirements of CARB Executive Order E.O. VR-204. The owner or 
operator shall conduct and pass the following tests at least once in each consecutive 12-month period following 
successful completion of start-up testing. Tests shall be conducted and evaluated using the below referenced test 
methods and standards: 

1. Dynamic Back Pressure Test - TP-201.4 (7/3/02) in accordance with the condition listed in item 1 of the 
Vapor Collection Section of E.O. VR-204, Exhibit 2. The dynamic back pressure shall not exceed 0.35" WC 
@ 60 CFH and 0.62" WC @ 80 CFH

2. Liquid Removal Test in accordance with E.O. VR-204, Option 1 (Only test hoses containing more than 25 
ml liquid)

3. Vapor Pressure Sensor Verification Test in accordance with E.O. VR-204
4. Veeder-Root Vapor Polisher Operability Test in accordance with E.O. VR-204
5. Veeder-Root Vapor Polisher Emissions Test in accordance with E.O. VR-204
6. ISD Vapor Flow Meter Operability Test in accordance with E.O. VR-204

Condition #: 100014     S1      

The owner/operator of the source shall complete source testing per the applicable Executive Order. The 
owner/operator shall notify BAAQMD Source Test Division and submit source test results.

Condition #: 100015     S1      

The Phase I OPW EVR system shall be installed, operated, and maintained in accordance with the most recent 
revision of the California Air Resources Board (CARB) Executive Order (EO) VR-102.

Condition #: 100051     S1      

The owner/operator of the facility shall maintain the following records. Records shall be maintained on site and 
made available for inspection for a period of 24 months from the date the record is made.

1. Monthly totals of throughput (sales) of gasoline (all-grades) and other fuels pumped and summarized on 
an annual basis for each type of fuel (excluding diesel).

2. All scheduled testing and maintenance activities, including:
◦ the date of maintenance, inspection, failure and, if applicable, ISD alarm history;
◦ the date and time of maintenance call;
◦ the maintenance performed;
◦ Certified Technician ID number or name of individual conducting maintenance and their phone 

number.
3. Weekly, quarterly and annual inspection sheets.

Condition #: 100013     S1      

The owner/operator shall not allow the total fuel dispensed at this source to exceed the following limits during any 
consecutive 12-month period:

• 2000000 Gallons of Gasoline - Unleaded(Gasoline - Unleaded)
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Unless your specific permit conditions state otherwise, the throughputs, fuel and material consumptions, capacities and 
hours of operation described in your permit application will be considered maximum allowable limits.

A new permit will be required before any increase in parameters, such as throughputs, fuel and material consumption, 
capacities, and hours of operation, or change in materials, equipment or permit conditions may be made.

In accordance with Regulation 1-440, BAAQMD shall be granted the right of access to any premises on which an air 
pollution source s located for the purposes of:

a) The inspection of the source,
b) The sampling of materials used at the source,
c) The conduct of an emission source test, and
d) The inspection of any records required by BAAQMD rule or permit condition

This Permit To Operate does not authorize violations of the rules and regulations of BAAQMD (may be viewed at 
www.baaqmd.gov), California or Federal law. Compliance with conditions in this permit does not mean that the permit 
holder is currently in compliance with BAAQMD Rules and Regulations It is the responsibility of the permit holder to 
have knowledge of and be in compliance with all BAAQMD rules and regulations.
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EVALUATION REPORT 
 

 

Walia Fuels LLC 
910 Baywood Drive 

Petaluma, CA  94954 
Facility# 110736 

Application# 424504 

 

 

BACKGROUND 

Walia Fuels LLC has submitted this application to increase their gasoline throughput limit to 2.0 million 

gallons per year for the following device:  
 

S-1 Gasoline Dispensing Facility 

Current Configuration Configuration after Modification 

2 – 8,000 gallon gasoline underground tanks No change 

1 – 8,000 gallon diesel underground tank No change 

Phase I OPW EVR (VR-102) No change 

Phase II Balance EVR with Veeder Root 

Vapor Polisher and ISD (VR-204) 

No change 

8 triple product gasoline nozzles No change 

4 diesel nozzles No change 

600,000 gallons per year throughput limit 2.0 million gallons per year throughput limit 

 

Violation Notice# A57299 was issued on 9/13/17 for exceeding throughput condition limit. 

 

EMISSION CALCULATIONS 

This application was evaluated for an increase in the permitted throughput limit from 600,000 gallons per 

year to 2.0 million gallons per year. 

 

The owner took over the facility in 2016 and submitted the following throughput levels: 
 

Year Throughput Level 

2017 956,509 

2016  833,485 
 

Emissions will be as follows:  
 

Pollutant Emissions Factors 

(lb/thousand gallon) 

Emissions 

(lb/day) 

Emissions 

(lb/year) 

Emissions 

(ton/year) 

POC .516 2.8 1,032 0.52 

Benzene .0029 0.02 5.8 0.003 



Emission factors are taken from the California Air Resources Board’s “Revised Emission Factors for 

Gasoline Marketing Operations at California Gasoline Dispensing Facilities” (12/23/13). Emissions of 

Precursor Organic Compound (POC) include emissions from loading, breathing, refueling and spillage.  

Benzene emissions exceed the chronic trigger level of 2.9 lbs/year.  

 

NEW SOURCE REVIEW 

Best Available Control Technology (BACT), Regulation 2-2-301: This station will emit less than 10 

pounds of POC in a single day, thus BACT requirement is not triggered.   

 

Offsets, Regulation 2-2-302:  Because the total facility emissions will be less than 10 tons per year, the 

facility is not required to provide offsets. 

 

Best Available Control Technology for Toxics (TBACT), Regulation 2-5-301:  The expected 

increased health risk from this project will not exceed 1 per million, thus TBACT requirement is not 

triggered.   

 

Project Risk Requirement, Regulation 2-5-302:  The increased cancer risk does not exceed 10 in one 

million and the chronic hazard index does not exceed 1, and therefore the project complies with the 

project risk requirement. 

 

A health risk assessment was performed for this facility. A throughput rate of 2.0 million gallons per year 

corresponds to a risk of 0.85 in one million 

 

STATEMENT OF COMPLIANCE 

California Environmental Quality Act (CEQA), Regulation 2-1-311:  This project is considered to be 

ministerial under Regulation 2-1-311 and therefore is not subject to CEQA review.  The engineering 

review for this project requires only the application of standard permit conditions and standard emission 

factors in accordance with Permit Handbook Chapter 3.2 and therefore is not discretionary as defined by 

CEQA.   

 

Public Notification, Regulation 2-1-412:  The facility is not located within 1000 feet of the outer 

boundary of a school and is therefore not subject to the public notification requirements. 

 

Best Available Control Technology for Toxics (TBACT), Regulation 2-5-301: The owner/operator is 

expected to comply with TBACT requirements by using Phase I OPW EVR system and Phase II Balance 

EVR system with Veeder Root Vapor Polisher and ISD. 

 

Gasoline Dispensing Facilities, Regulation 8-7-301 and 302:  The owner/operator is expected to 

comply with Phase I and Phase II vapor recovery requirements of BAAQMD Regulation 8, Rule 7.  
 

California Air Resources Board (CARB) Vapor Recovery Certification, VR-102 and VR-204:  The 

owner/operator is expected to comply with Enhanced Vapor Recovery (EVR) requirements of Phase I 

OPW EVR system and Phase II Balance EVR system with Veeder Root Vapor Polisher and ISD. 

 

CONDITIONS 

Operating Conditions for S-1 

100013  

The owner/operator shall not allow the total fuel dispensed at this source to exceed the following limits 

during any consecutive 12-month period:  

• 2.0 Million Gallons of Gasoline - unleaded 



100014 

The owner/operator of the source shall complete source testing per the applicable Executive Order. The 

owner/operator shall notify BAAQMD Source Test Division and submit source test results. 
 

100015 

The Phase I OPW EVR system shall be installed, operated, and maintained in accordance with the most 

recent revision of the California Air Resources Board (CARB) Executive Order (EO) VR-102. 
 

100016 

The Phase II Balance EVR system with Veeder Root Vapor Polisher and ISD shall be installed, operated, 

and maintained in accordance with the most recent revision of the California Air Resources Board 

(CARB) Executive Order (EO) VR-204. 
 

100036 

The owner/operator shall: 

1. Notify Source Test by email (gdfnotice@baaqmd.gov) or Fax (510-758-3087), at least 48 hours 

prior to any required testing. 

2. Submit test results in a District-approved format within thirty (30) days of testing. 

• For start-up tests results, cover sheet shall include the facility number (Facility ID) and 

application number of the Authority to Construct permit.  

• For annual test results, cover sheet shall include the facility number (Facility ID) and 

identified as ‘Annual’ in lieu of the application number. 

• Test results shall be emailed (gdfresults@baaqmd.gov) or mailed to the District’s main 

office. 
 

100037 

The owner/operator shall conduct and pass the following tests at the indicated intervals:  

1. A Static Pressure Performance Test, in accordance with CARB procedure TP-201.3 at least once 

in each 12-month period. 

2. Phase I Adaptor Static Torque Test on all rotatable Phase I adaptors in accordance with CARB TP-

201.1B at least once in each 36-month period. 

3. One of the following tests in each 36-month period. The measured leak rate for each component 

shall be within the limits set in the applicable CARB Executive Order: 

• Stations equipped with drop tube overfill prevention devices ("flapper valves"): a Drop Tube 

Overfill Prevention Device and Spill Container Drain Valve Leak Test in accordance with 

CARB Test Procedure TP-201.1D and the applicable CARB Executive Order. 

• All other stations: a Drop Tube/Drain Valve Assembly Leak Test in accordance with CARB 

Test Procedure TP-201.1C and the applicable CARB Executive Order 

 

100043 

The Phase II Balance EVR system with Veeder Root Vapor Polisher and ISD shall be capable of 

demonstrating on-going compliance with the vapor integrity requirements of CARB Executive Order E.O. 

VR-204. The owner or operator shall conduct and pass the following tests at least once in each 

consecutive 12-month period following successful completion of start-up testing. Tests shall be conducted 

and evaluated using the below referenced test methods and standards: 

1. Dynamic Back Pressure Test - TP-201.4 (7/3/02) in accordance with the condition listed in item 1 

of the Vapor Collection Section of E.O. VR-204. The dynamic back pressure shall not exceed 

0.35" WC @ 60 CFH and 0.62" WC @ 80 CFH 

2. Liquid Removal Test in accordance with E.O. VR-204, Option 1 (Only test hoses containing 

more 

3. Vapor Pressure Sensor Verification Test in accordance with E.O. VR-204 

4. Veeder-Root Vapor Polisher Operability Test. in accordance with E.O. VR-204 



5. Veeder-Root Vapor Polisher Emissions Test in accordance with E.O. VR-204 

6. ISD Vapor Flow Meter Operability Test in accordance with E.O. VR-204 

 

100051 

The owner/operator of the facility shall maintain the following records. Records shall be maintained on 

site and made available for inspection for a period of 24 months from the date the record is made. 

1. Monthly totals of throughput (sales) of gasoline (all-grades) and other fuels pumped and 

summarized on an annual basis for each type of fuel (excluding diesel). 

2. All scheduled testing and maintenance activities, including: 

• the date of maintenance, inspection, failure and, if applicable, ISD alarm history; 

• the date and time of maintenance call; 

• the maintenance performed; 

• Certified Technician ID number or name of individual conducting maintenance and their 

phone number. 

3. Weekly, quarterly and annual inspection sheets. 

 

RECOMMENDATION  

I recommend that a Permit to Operate be issued for the following source: 

S-1 Gasoline Dispensing Facility 

 

 

By: Lorna O. Santiago, Air Quality Permit Technician Date: 01/12/2018 



TO: 

FROM: 

SUBJECT: 

John Foster 

Lorna Santiago 

INTEROFFICE MEMORANDUM 
January 8, 2018 

Via: Daphne Y. Chon~f· 

Results of Health Risk Analysis for Walia Fuels LLC (Petaluma, CA), Maximum Allowable 
Throughput, Facility #110736, Application #424504 

Per your request, a health risk analysis was performed for the gasoline dispensing facility referenced 
above, to determine the maximum allowable amount of gasoline that can be pumped. For this project, 
the applicant requested for a gasoline throughput limit of 2.0 million gallons per year. Results from the 
health risk analysis indicate that a throughput rate of 2.0 million gallons per year corresponds to a 
cancer risk of 0.85 in a million and a chronic hazard index of 0.0020. In accordance with District's 
Regulation 2, Rule 5, this project complies with the TBACT and project risk requirements. 

EMISSIONS: Benzene emissions occur during tank loading and breathing, hose permeation, vehicle 
refueling and from spillage. The following emission factors are used in the analysis: 

Operations New emission rate la/sec) 

Loading & Breathing 1.09E-05 

Refueling and Hose Permeation 1.59E-06 

Spillage 6. 11 E-06 

MODELING: The ISCST3 air dispersion computer model was used to estimate annual average 
ambient air concentrations for a one-million-gallon gasoline throughput. The model was run with 
PETALUMA meteorological data to determine the maximum annual average ground-level 
concentrations of benzene. Model runs were made with both urban and rural dispersion coefficients. 
The highest concentrations occur for the model run using the rural dispersion coefficients, therefore 
these values were used in the health risk calculations. Stack and building parameters for the analysis 
were based on information provided by the applicant. 

RISK: Estimates of residential risk assume potential exposure to annual average TAC concentrations 
occur 24 hours per day, 350 days per year, for a 70-year lifetime. Risk estimates for offsite workers 
assume potential exposure occurs 8 hours per day, 245 days per year, for 40 years. Risk estimates for 
students assume a higher breathing rate, and potential exposure is assumed to occur 10 hours per day, 
36 weeks per year, for 9 years. Cancer risk adjustment factors (CRAFs) were used to calculate all 
cancer risk estimates. The estimated health risks for this permit application are presented in the table 
below. 

Receptor Cancer Risk Chronic Non-cancer Hazard 
Index 

Resident 0. 85 chances in a million 0.0003 

Worker 0. 67 chances in a million 0.0020 



Health Risk Screening Analysis Summary for Gasoline Dispensing Facility (Maximum Allowable Throughput) 
Facility = Walia Fuels LLC (Petaluma, CA) 
- Facility #110736, Application #424504 
- ISCST3/ISC Prime Air Dispersion Model Used 
- PETALUMA Meteorological Data Used 
- Rural Land Use 

Health Risk-Based Maximum Allowable Throughput: Benzene 

Max. Allowable 
Gasoline Max. Annual Inhalation 

Receptor 
Benzene Emission Rate 

Throughput Avg. Cone. Cancer Potency 
Max. Cancer Max. Non- 

Increase (ug/m3 per Factor (CPF) Chronic REL Risk1 cancerHQ2 

(lb/yr) (lb/day) (million gallons) million gallons) 1/(mg/kg-day) (ug/m~) 

Resident 7.0 0.02 2.0 0.0086 1.0E-01 60 8.5E-07 0.0003 
Worker 7.0 0.02 2.0 0.0586 1.0E-01 60 6.7E-07 0.0020 

1 - 
Cancer Risk= ([Gasoline Throughput (million gallons)]* [Annual Avg. Cone. (uq/rn") I (million gallons)]* [BR* ET* EF *ED* UCF] /AT)* CPF * CRAF 

2 
Noncancer HQ= ([Gasoline Throughput (million gallons)]* [Annual Avg. Cone. (ug/m3) / (million gallons)])/ [Chronic REL (ug/m3)] 

Units 

II Breathing Exposure Exposure Exposure Conversion Averaging 

Receptor Rate BR)3 Time (ET) Frequency (EF) Duration (ED) Factor (UCF) Time (AT - 70 years) 

(L/kg-day (L/kg-hr) (hours/day) (day/year) (years) (mq-m3)/(uq-L) (days) 

Resident 302 12.6 24 350 70 1.0E-06 25,550 

Worker 149 18.6 8 245 40 1.0E-06 25,550 

Student 581 24.2 10 180 9 1.0E-06 25 550 
- 3 
Resident and Student breathing rates are based on a 24-hour day. Worker breathing rate is based on an 8-hour workday. 

Cancer Risk 
Adiustment Factors 'CRAFs): 

CRAFs 

Receptor 

Resident 1.7 

Worker 1 

Student 3 
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NO ECHO 

BEE-Line ISCST3 "BEEST" Version 9.00 

Input File - C:\Users\lsantiago\Desktop\424504\rural424504_199l_BENZENE.DTA 

Output File - C:\Users\lsantiago\Desktop\424504\rural424504_199l_BENZENE.LST 

Met File - C:\Users\lsantiago\Desktop\424504\pet91-97300.asc 

*********************************** 
*** SETUP Finishes Successfully*** 
*********************************** 



*** ISCST3 - VERSION 02035 *** *** Walia Fuels FID110736/AN424504 
*** Gasoline Throughput Increase 

**MODELOPTs: 
CONC RURAL FLAT DFAULT 

*** MODEL SETUP OPTIONS SUMMARY *** 

**Intermediate Terrain Processing is Selected 

**Model Is Setup For Calculation of Average CONCentration Values. 

SCAVENGING/DEPOSITION LOGIC -- 
**Model Uses NO DRY DEPLETION. DDPLETE = F 
**Model Uses NO WET DEPLETION. WDPLETE = F 
**NO WET SCAVENGING Data Provided. 
**NO GAS DRY DEPOSITION Data Provided. 
**Model Does NOT Use GRIDDED TERRAIN Data for Depletion Calculations 

**Model Uses RURAL Dispersion. 

**Model Uses Regulatory DEFAULT Options: 
1 .. Final Plume Rise. 
2. Stack-tip Downwash. 
3. Buoyancy-induced Dispersion. 
4. Use Calms Processing Routine. 
5. Not Use Missing Data Processing Routine. 
6. Default Wind Profile Exponents. 
7. Default Vertical Potential Temperature Gradients. 

I 
8. "Upper Bound" Values for Supersquat Buildings. 
9. No Exponential Decay for RURAL Mode 

**Model Assumes Receptors on FLAT Terrain. 

:j::::: :::::::t:: ::::::L:v::::::o:n::ights. 

**This Run Includes: 9 Source(s); 1 Source Group(s); and 523 Receptor(s) 

**The Model Assumes A Pollutant Type of: BENZENE 

**Model Set To Continue RUNning After the Setup Testing. 

**Output Options Selected: 
Model Outputs Tables of PERIOD Averages by Receptor 
Model Outputs External File(s) of High Values for Plotting (PLOTFILE Keyword) 

**NOTE: The Following Flags May Appear Following CONC Values: c for Calm Hours 
m for.Missing Hours 
b for Both Calm and Missing Hours 

**Misc. Inputs: Anem. Hgt. (m) 
Emission Units 
Output Units 

10.00 ; Decay Coef. 
GRAMS/SEC 
MICROGRAMS/M**3 

0.000 Rot. Angle= 0.0 
Emission Rate Unit Factor 

**Approximate Storage Requirements of Model= 1.2 MB of RAM. 

**Input Runstream File: 
**Output Print File: 

rural424504 1991 BENZENE.DTA 
rural424504 1991 BENZENE.LST 

*** 
*** 

0.10000E+07 

01/04/18 
11:34:31 
PAGE 1 



*** ISCST3 - VERSION 02035 *** 

**MODELOPTs: 
CONC 

SOURCE 
ID 

VENT 

RURAL FLAT 

NUMBER EMISSION RATE 
PART. (GRAMS/SEC) 
CATS. 

0 

*** 
*** 

Walia Fuels FID110736/AN424504 
Gasoline Throughput Increase 

X Y ELEV. HEIGHT TEMP. 
(METERS) (METERS) (METERS) (METERS) (DEG.K) 

STACK 

DFAULT 

*** POINT SOURCE DATA*** 

BASE STACK 

0.10900E-04 533754.8 4231900.5 4.88 0.0 294.26 

STACK 
EXIT VEL. DIAMETER 

(M/SEC) (METERS) 

STACK 

0.00 0.08 

*** 
*** 

01/04/18 
11:34:31 
PAGE 2 

BUILDING EMISSION RATE 
EXISTS SCALAR VARY 

BY 

YES 



*** ISCST3 - VERSION 02035 *** *** 
*** 

Walia Fuels FID110736/AN424504 
Gasoline Throughput Increase *** 

01/04/18 
11:34:31 
PAGE 3 **MODELOPTs: 

CONC RURAL FLAT DFAULT 

I 
*** VOLUME SOURCE DATA*** 

NUMBER EMISSION RATE BASE RELEASE INIT. INIT. EMISSION RATE 
SOURCE PART. (GRAMS/SEC) X y ELEV. HEIGHT SY sz SCALAR VARY 

ID CATS. (METERS) (METERS) (METERS) (METERS) (METERS) (METERS) BY 
- 1- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ------ - - - - - 

REFUEL! 0 0.15900E-05 533743.0 4231888.0 0.0 1. 00 1.16 1. 86 
SPILL! 0 0.61100E-05 533743.0 4231888.0 0.0 0.00 1.16 1. 86 
REFUEL2 0 0.15900E-05 533737.1 4231891.0 0.0 1. 00 1.16 1. 86 
SPILL2 0 0. 61100E-05 533737.1 4231891.0 0.0 0.00 1.16 1. 86 
REFUEL3 0 0.15900E-05 533743.0 4231891.0 0.0 1. 00 1.16 1. 86 
SPILL3 0 0. 61100E-05 533743.0 4231891.0 0.0 0.00 1.16 1. 86 
REFUEL4 0 0.15900E-05 533737.1 4231887.5 0.0 1. 00 1.16 1.86 
SPILL4 0 0.61100E-05 533737.1 4231887.5 0.0 0.00 1.16 1. 86 



*** ISCST3 - VERSION 02035 *** 

**MODELOPTs: 
CONC 

GROUP ID 

ALL VENT 

RURAL FLAT 

*** Walia Fuels FID110736/AN424504 
*** Gasoline Throughput Increase 

DFAULT 

*** SOURCE IDs DEFINING SOURCE GROUPS*** 

SOURCE IDs 

, REFUELl, SPILLl , REFUEL2 , SPILL2 , REFUEL3 , SPILL3 , REFUEL4 , SPILL4 

*** 
*** 

01/04/18 
11:34:31 
PAGE 4 



*** ISCST3 - VERSION 02035 *** *** Walia Fuels FID110736/AN424504 *** 01/04/18 
*** Gasoline Throughput Increase *** 11:34:31 

**MODELOPTs: PAGE 5 
CONC RURAL FLAT DFAULT 

*** DIRECTION SPECIFIC BUILDING DIMENSIONS*** 

SOURCE ID: VENT 
IFV BH BW WAK IFV BH BW WAK IFV BH BW WAK IFV BH BW WAK IFV BH BW WAK IFV BH BW WAK 

1 0.0, 0. 0, 0 2 0. 0, 0. 0, 0 3 0. 0, 0. 0, 0 4 0.0, 0. o, 0 5 0. o, 0. 0, 0 6 0. 0, 0. 0, 0 
7 6 .1, 76.7, 0 8 6.1, 80.6, 0 9 0. 0, 0.0, 0 10 0. 0, 0. 0, 0 11 0. 0, 0. 0, 0 12 0. 0, 0. 0, 0 

13 0. 0, 0. 0, 0 14 0.0, 0. 0, 0 15 0. 0, 0.0, 0 16 0.0, 0. o, 0 17 0. 0, 0. 0, 0 18 6 .1, 52.8, 0 
19 6 .1, 44.1, 0 20 6 .1, 30.8, 0 21 6 .1, 23.1, 0 22 6.1, 31.5, 0 23 6 .1, 32.2, 0 24 6 .1, 31. 9, 0 
25 6 .1, 31.2, 0 26 6.1, 29.7, 0 27 0. 0, 0. 0, 0 28 0. 0, 0. 0, 0 29 0. 0, 0. 0, 0 30 0. 0, 0. 0, 0 
31 0. 0, 0.0, 0 32 0. 0, 0. 0, 0 33 0. 0, 0. 0, 0 34 0. 0, 0. 0, 0 35 0. 0, 0. 0, 0 36 6 .1, 52.8, 0 



*** ISCST3 - VERSION 02035 *** *** 
*** 

Walia Fuels FID110736/AN424504 
Gasoline Throughput Increase 

*** 
*** 

01/04/18 
11:34:31 
PAGE 18 **MODELOPTs: 

CONC RURAL FLAT DFAULT 

*** THE PERIOD ( 43824 HRS) AVERAGE CONCENTRATION VALUES FOR SOURCE GROUP: ALL *** 
INCLUDING SOURCE(S): VENT , REFUELl, SPILLl , REFUEL2 , SPILL2 , REFUEL3 , SPILL3 

REFUEL4 , SPILL4 

*** DISCRETE CARTESIAN RECEPTOR POINTS*** 

** CONC OF BENZENE IN MICROGRAMS/M**3 ** 

X-COORD (M) Y-COORD (M) CONC X-COORD (M) Y-COORD (M) CONC 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ------- - - - - - - - - - - - 

533648.88 4231881.50 0.00214 533658.88 4231881.50 0.00251 
533668.88 4231881.50 0.00301 533678.88 4231881. 50 0.00367 
533688.88 4231881.50 0.00457 533698.88 4231881.50 0.00584 
533708.88 4231881.50 0.00788 533 718. 88 4231881.50 0. Oll 76 
533728.88 4231881.50 0.02151 533768.88 4231881.50 0.04806 
533778.88 4231881.50 0.02909 533788.88 4231881.50 0.02046 
533798.88 4231881. 5.0 0.01553 533808.88 4231881. 50 0.01227 
533818.88 4231881.50 0.00995 533828.88 4231881.50 0.00822 

I 
533838.88 4231881.50 0.00690 533848.88 4231881.50 0.00587 
533858.88 4231881.50 0.00505 533868.88 4231881.50 0.00439 
533638.88 4231891.50 0.00208 533648.88 4231891.50 0.00242 
533658.88 4231891.50 0.00285 533668.88 4231891.50 0.00343 
533678.88 4231891.50 0.00426 533688.88 4231891.50 0.00550 
533698.88 4231891.50 0.00752 533708.88 4231891.50 0. Oll22 
533 718. 88 4231891.50 0.01945 533728.88 4231891.50 0.04720 
533768.88 4231891.50 0.02243 533778.88 4231891.50 0.01636 
533788.88 4231891.50 0.01288 533798.88 4231891.50 0.01047 
533808.88 4231891.50 - 0.00864 Resident 533818.88 4231891.50 0. 00723 - 
533828.88 4231891.50 0.00612 533838.88 4231891.50 0.00524 
533848.88 4231891.50 0.00454 533858.88 4231891.50 0.00397 
533868.88 4231891.50 0.00350 533638.88 4231901.50 0.00239 
533648.88 4231901.50 0.00280 533658.88 4231901.50 0. 00335 
533668.88 4231901.50 0.00410 533678.88 42319Ql.50 0.00517 
533688.88 4231901.50 0.00677 533698.88 4231901.50 0.00927 
533708.88 4231901.50 0. 01343 533718.88 4231901.50 0.02132 
533728.88 4231901.50 0.03242 533778.88 4231901.50 0.00855 
533788.88 4231901.50 0.00743 533798.88 4231901.50 0.00644 
533808.88 4231901.50 0.00560 533818.88 4231901.50 0.00490 
533828.88 4231901.50 0.00431 533838.88 4231901.50 0.00381 
533848.88 4231901.50 0.00339 533858.88 4231901.50 0.00303 
533868.88 4231901.50 0.00273 533638.88 42319ll.50 0.00264 
533648.88 42319ll.50 0. 003ll 533658.88 42319ll.50 0.00370 
533668.88 42319ll.50 0.00446 533678.88 42319ll.50 0.00550 
533688.88 42319ll.50 0.00690 533698.88 42319ll.50 0.00890 
533708.88 4231911.50 0.01213 533718. 88 42319ll.50 0.01545 
533728.88 42319ll.50 0. 01405 533768.88 42319ll.50 0.00404 
533778.88 42319ll.50 0.00451 533788.88 42319ll.50 0.00440 
533798.88 4231911.50 0.00411 533808.88 42319ll. 50 0.00374 
533818.88 42319ll.50 0.00335 533828.88 42319ll.50 0.00301 



*** ISCST3 - VERSION 02035 *** 

**MODELOPTs: 
CONC RURAL FLAT 

REFUEL4 , SPILL4 

X-COORD (M) 
- - - - - 

533738.88 
533758.88 
533778.88 
533798.88 
533818.88 
533838.88 
533638.88 
533658.88 
533678.88 
533698.88 
533718.88 
533738.88 
533758.88 
533778.88 
533798.88 
533818.88 
533838.88 
533858.88 
533648.88 
533668.88 
533688.88 
533708.88 
533728.88 
533758.88 
533778.88 
533798.88 
533818.88 
533838.88 
533858.88 
533648.88 
533668.88 
533688.88 
533708.88 
533728.88 
33768. 88 

533788.88 
533808.88 
533828.88 
533848.88 
533868.88 

Y-COORD (M) 
- - - - - 

4231841.50 
4231841. 50 
4231841.50 
4231841. 50 
4231841.50 
4231841.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231861.50 
4231861.50 
4231861. 50 
4231861.50 
4231861.50 
4231861.50 
4231861. 50 
4231861.50 
4231861. 50 
4231861. 50 
4231861.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 

*** 

*** Walia Fuels FID110736/AN424504 
*** Gasoline Throughput Increase 

DFAULT 

THE PERIOD ( 43824 HRS) AVERAGE CONCENTRATION 
INCLUDING SOURCE(S): VENT , REFUEL! 

*** 
*** 

01/04/18 
11:34:31 
PAGE 17 

** CONC OF BENZENE IN MICROGRAMS/M**3 

*** DISCRETE CARTESIAN RECEPTOR POINTS*** 

CONC 

0. 00964 
0.01706 
0.02173 
0.02073 
0.01599 
0. 01160 
0.00146 
0.00192 
0.00239 
0.00353 
0.00631 
0.01297 
0.02612 
0.02990 
0.02312 
0.01583 
0.01095 
0.00786 
0.00166 
0.00242 
0.00326 
0.00528 
0.01079 
0.04393 
0.03820 
0.02293 
0.01467 
0.00992 
0.00699 
0.00190 
0.00250 
0.00378 
0.00629 
0.01514 
0.05856 Work~ 
0.02696 
o. 0·1582 
0.01015 
0.00702 
0.00514 

X-COORD (M) 
- - - - - 
533748.88 
533768.88 
533788.88 
533808.88 
533828.88 
533848.88 
533648.88 
533668.88 
533688.88 
533708.88 
533728.88 
533748.88 
533768.88 
533788.88 
533808.88 
533828.88 
533848.88 
533638.88 
533658.88 
533678.88 
533698.88 
533718. 88 
533748.88 
533768.88 
533788.88 
533808.88 
533828.88 
533848.88 
533638.88 
533658.88 
533678.88 
533698.88 
533718. 88 
533758.88 
533778.88 
533798.88 
533818.88 
533838.88 
533858.88 
533638.88 

VALUES FOR SOURCE GROUP: ALL *** 
SPILL! , REFUEL2 , SPILL2 , REFUEL3 , SPILL3 

Y-COORD (M) 
- - - - - 

4231841.50 
4231841. 50 
4231841.50 
4231841.50 
4231841.50 
4231841.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851.50 
4231851. 50 
4231851. 50 
4231861.50 
4231861. 50 
4231861.50 
4231861. 50 
4231861.50 
4231861.50 
4231861. 50 
4231861.50 
4231861.50 
4231861.50 
4231861. 50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871.50 
4231871. 50 
4231871.50 
4231871.50 
4231881.50 

CONC 

0.01335 
0.02028 
0.02194 
0.01841 
0.01368 
0.00987 
0. 00172 
0.00207 
0.00306 
0.00461 
0.00801 
0.01955 
0.02955 
0.02729 
0.01919 
0. 01310 
0.00924 
0. 00145 
0.00197 
0.00287 
0.00412 
0.00750 
0.03284 
0.04483 
0.02962 
0.01816 
0.01200 
0.00828 
0. 00168 
0.00217 
0. 00298 
0.00490 
0.00897 
0. 07971 
0.03842 
0.02033 
0.01255 
0.00837 
0.00597 
0.00184 

** 



*** ISCST3 - VERSION 02035 *** *** Walia Fuels FID110736/AN424504 
*** Gasoline Throughput Increase 

*** 
*** 

01/04/18 
11:34:31 
PAGE 22 **MODELOPTs: 

CONC RURAL FLAT DFAULT 

*** THE SUMMARY OF MAXIMUM PERIOD ( 43824 HRS) RESULTS*** 

** CONC OF BENZENE IN MICROGRAMS/M**3 ** 

NETWORK 
GROUP ID AVERAGE CONC RECEPTOR (XR, YR, ZELEV, ZFLAG) OF TYPE GRID-ID 

- - - - - - - - - - - - - - - - - - - - - - - - - - - 

ALL 1ST HIGHEST VALUE IS 0.09479 AT ( 533754.88, 423187;3.50, 0.00, 0.00) DC NA 
2ND HIGHEST VALUE IS 0.08889 AT ( 533760.38, 4231881.00, 0.00, 0.00) DC NA 

I 
3RD HIGHEST VALUE IS 0.07971 AT ( 533758.88, 4231871.50, 0.00, 0.00) DC NA 
4TH HIGHEST VALUE IS 0.05856 AT ( 533768.88, 4231871. 50, 0.00, 0.00) DC NA 
5TH HIGHEST VALUE IS 0.04806 AT ( 533768.88, 4231881. 50, 0.00, 0.00) DC NA 
6TH HIGHEST VALUE IS 0.04748 AT ( 533729.81, 4231897.00, 0.00, 0.00) DC NA 
7TH HIGHEST VALUE IS 0.04720 AT ( 533728.88, 4231891.50, 0. 00, 0.00) DC NA 
8TH HIGHEST VALUE IS 0. 04714 AT ( 533749.38, 4231866.50, 0.00, 0.00) DC NA 
9TH HIGHEST VALUE IS 0.04483 AT ( 533768.88, 4231861.50, 0.00, 0.00) DC NA 

10TH HIGHEST VALUE IS 0.04393 AT ( 533758.88, 4231861.50, O·. 00, 0.00) DC NA 

*** RECEPTOR TYPES: GC = GRIDCART 
GP= GRIDPOLR 

I 
DC= DISCCART 
DP= DISCPOLR 
BD = BOUNDARY 



*** ISCST3 - VERSION 02035 *** *** Walia Fuels FID110736/AN424504 
*** Gasoline Throughput Increase 

**MODELOPTs: 
CONC RURAL FLAT DFAULT 

*** Message Summary ISCST3 Model Execution*** 

A Total of 
A Total of 
A Total of 

A Total of 

Summary of Total Messages-------- 

0 Fatal Error Message(s) 
O Warning Message(s) 

33 Informational Message(s) 

33 Calm Hours Identified 

******** FATAL ERROR MESSAGES******** 
*** NONE *** 

******** WARNING MESSAGES ******** 
*** NONE *** 

************************************ 
*** ISCST3 Finishes Successfully*** 
************************************ 

*** 
*** 

01/04/18 
11:34:31 
PAGE 23 



*** ISCST3 - VERSION 02035 *** 
*** Walia Fuels FID110736/AN424504 *** 
*** Model Executed on 01/04/18 at 11:34:31 *** 
Input File - C:\Users\lsantiago\Desktop\424504\rural424504 1991 BENZENE.DTA 

rural424504 199l_BENZENE.USF 

Output File - C:\Users\lsantiago\Desktop\424504\rural424504_199l_BENZENE.LST 

Met File - C:\Users\lsantiago\Desktop\424504\pet91-97300.asc 

Number of sources - 
Number of source groups - 

Number of receptors - 

9 

1 

523 

*** POINT SOURCE DATA*** 

SOURCE 
ID 

NUMBER EMISSION RATE 
PART. (GRAMS/SEC) 
CATS. 

BASE STACK STACK 
X Y ELEV. HEIGHT TEMP. 

(METERS) (METERS) (METERS) (METERS) (DEG.K) 

STACK STACK BUILDING EMISSION RATE 
EXISTS SCALAR VARY 

BY 
EXIT VEL. DIAMETER 

(M/SEC) (METERS) 

VENT 0 0.10900E-04 533754.8 4231900.5 0.0 4.88 294.26 0.00 0.08 YES 

I *** VOLUME SOURCE DATA*** 

NUMBER EMISSION RATE BASE RELEASE INIT. INIT. EMISSION RATE 
SOURCE PART. (GRAMS/SEC) X y ELEV. HEIGHT SY sz SCALAR VARY 

ID CATS. (METERS) (METERS) (METERS) (METERS) (METERS) (METERS) BY 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ------ - - - - - 

REFUEL! 0 0.15900E-05 533743.0 4231888.0 0.0 1. 00 1. 16 1.86 
SPILLl 0 0.61100E-05 533743.0 4231888.0 0.0 0.00 1.16 1.86 
REFUEL2 0 0.15900E-05 533737.1 4231891.0 0.0 1. 00 1.16 1.86 
SPILL2 0 0.61100E-05 533737.1 4231891.0 0.0 0.00 1.16 1.86 
REFUEL3 0 0.15900E-05 533743.0 4231891.0 0.0 1. 00 1.16 1.86 
SPILL3 0 0. 61100E- 05 533743.0 4231891.0 0.0 0.00 1.16 1.86 
REFUEL4 0 0.15900E-05 533737.1 4231887.5 0.0 1. 00 1.16 1.86 
SPILL4 0 0.61100E-05 533737.1 4231887.5 0.0 0.00 1.16 1.86 

*** SOURCE IDs DEFINING SOURCE GROUPS*** 

GROUP ID SOURCE IDs 

ALL VENT , REFUEL! , SPILLl , REFUEL2 , SPILL2 , REFUEL3 , SPILL3 , REFUEL4 , SPILL4 

*** THE SUMMARY OF MAXIMUM PERIOD ( 43824 HRS) RESULTS*** 

** CONC OF BENZENE IN MICROGRAMS/M**3 

ALL 1ST HIGHEST VALUE IS 
2ND HIGHEST VALUE IS 
3RD HIGHEST VALUE IS 

0.09479 AT 
0.08889 AT 
0.07971 AT 

533754.88, 
533760.38, 
533758.88, 

4231873.50, 
4231881.00, 
4231871.50, 

0.00, 
0.00, 
0.00, 

Page 1 

** 

NETWORK 
OF TYPE GRID-ID 

- - - - - - 

0. 00) DC NA 
0. 00) DC NA 
0.00) DC NA 

GROUP ID AVERAGE CONC RECEPTOR (XR, YR, ZELEV, ZFLAG) 



rural424504 1991 BENZENE.USF 
4TH HIGHEST VALUE IS 0.05856 AT ( 533768.88, 4231871. 50, 0.00, 0.00) DC NA 
5TH HIGHEST VALUE IS 0.04806 AT ( 533768.88, 4231881. so, 0.00, 0.00) DC NA 
6TH HIGHEST VALUE IS 0.04748 AT ( 533729.81, 4231897.00, 0.00, 0.00) DC NA 
7TH HIGHEST VALUE IS 0.04720 AT ( 533728.88, 4231891. 50, 0.00, 0.00) DC NA 
8TH HIGHEST VALUE IS 0.04714 AT ( 533749.38, 4231866.50, 0.00, 0. 00) DC NA 
9TH HIGHEST VALUE IS 0.04483 AT ( 533768.88, 4231861.50, 0.00, 0.00) DC NA 

10TH HIGHEST VALUE IS 0.04393 AT ( 533758.88, 4231861.50, 0.00, 0. 00) DC NA 

Page 2 



urban424504 1991 BENZENE.USF 
*** ISCST3 - VERSION 02035 *** 
*** Walia Fuels FID110736/AN424504 *** 
*** Model Executed on 01/04/18 at 11:57:22 *** 
Input File - C:\Users\lsantiago\Desktop\424504\urban424504_1991_BENZENE.DTA 

Output File - C:\Users\lsantiago\Desktop\424504\urban424504_1991_BENZENE.LST 

Met File - C:\Users\lsantiago\Desktop\424504\pet91-97300.asc 

Number of sources - 
Number of source groups - 

Number of receptors - 

SOURCE 
ID 

VENT 

SOURCE 
ID 

REFUELl 
SPILLl 
REFUEL2 
SPILL2 
REFUEL3 
SPILL3 
REFUEL4 
SPILL4 

GROUP ID 

ALL 

GROUP ID 

ALL 

9 

1 

523 

*** POINT SOURCE DATA*** 

NUMBER EMISSION RATE 
PART. (GRAMS/SEC) 
CATS. 

BASE STACK STACK 
X Y ELEV. HEIGHT TEMP. 

(METERS) (METERS) (METERS) (METERS) (DEG.Kl 

STACK 
EXIT VEL. DIAMETER 

(M/SEC) (METERS) 

0 4.88 0.00 294.26 0.10900E-04 533754.8 4231900.5 0.0 

*** VOLUME SOURCE DATA*** 

NUMBER EMISSION RATE BASE RELEASE INIT. INIT. 
PART. (GRAMS/SEC) X Y ELEV. HEIGHT SY SZ 
CATS. (METERS) (METERS) (METERS) (METERS) (METERS) (METERS) 

0 0.15900E-05 533743.0 4231888.0 0.0 1. 00 1.16 1. 86 
0 0. 61100E-05 533743.0 4231888.0 0.0 0.00 1.16 1.86 
0 0.15900E-05 533737.1 4231891.0 0.0 1. 00 1.16 1. 86 
0 0. 61100E-05 533737.1 4231891.0 0.0 0.00 1.16 1.86 
0 0.15900E-05 533743.0 4231891.0 0.0 1. 00 1.16 1.86 
0 0. 61100E-05 533743.0 4231891.0 0.0 0.00 1.16 1.86 
0 0.15900E-05 533737.1 4231887.5 0.0 1. 00 1.16 1.86 
0 0. 61100E-05 533737.1 4231887.5 0.0 0.00 1.16 1. 86 

*** SOURCE IDs DEFINING SOURCE GROUPS*** 

SOURCE IDs 

STACK BUILDING EMISSION RATE 
EXISTS SCALAR VARY 

BY 

0.08 YES 

EMISSION RATE 
SCALAR VARY 

BY 

VENT , REFUELl, SPILLl , REFUEL2 , SPILL2 , REFUEL3 , SPILL3 , REFUEL4 , SPILL4 

*** THE SUMMARY OF MAXIMUM PERIOD ( 43824 HRS) RESULTS*** 

** CONC OF BENZENE IN MICROGRAMS/M**3 

AVERAGE CONC RECEPTOR (XR, YR, ZELEV, ZFLAG) 

1ST HIGHEST VALUE IS 
2ND HIGHEST VALUE IS 
3RD HIGHEST VALUE IS 

0. 00, 
0.00, 
0.00, 

Page 1 

0.06158 AT 
0.05612 AT 
0.04967 AT 

533754.88, 
533760.38, 
533758.88, 

4231873.50, 
4231881.00, 
4231871.50, 

** 

NETWORK 
OF TYPE GRID-ID 

0.00) DC 
0.00) DC 
0.00) DC 

NA 
NA 
NA 



urban424504 1991 BENZENE.USF 
4TH HIGHEST VALUE IS 0.03620 AT ( 533728.88, 4231891.50, 0.00, 0.00) DC NA 
5TH HIGHEST VALUE IS 0.03512 AT ( 533768.88, 4231871.50, 0.00, 0.00) DC NA 
6TH HIGHEST VALUE IS 0.03401 AT ( 533729.81, 4231897.00, 0.00, 0.00) DC NA 
7.TH HIGHEST VALUE IS 0.03181 AT ( 533768.88, 4231881.50, 0.00, 0.00) DC NA 
8TH HIGHEST VALUE IS 0.03170 AT ( 533749.38, 4231866.50, 0.00, 0.00) DC NA 
9TH HIGHEST VALUE IS 0. 03113 AT ( 533728.88, 4231889.00, 0.00, 0.00) DC NA 

10TH HIGHEST VALUE IS 0.02750 AT ( 533758.88, 4231861.50, 0.00, 0. 00) DC NA 

Page 2 





Emission Rate for Walia Fuels LLC (Facility#110736, Application No.424504) 
EVR Phase I, EVR Phase 11, 100ml liquid retain nozzles 
Four dispensers - 8 triple product nozzles 

Operations New emission rate (g/sec) 
Loading & Breathing 1.090E-05 

Refueling & Hose Permeation 1.590E-06 

Spillage 6.110E-06 



Lorna Santiago 

From: 
Sent: 

To: 
Subject: 

satnam singh <sswalia2007@yahoo.com> 

Friday, January 12, 2018 1 :49 PM 

Lorna Santiago 

Fw: FID# 110736/Application# 424504 Walia's Valero 

Hey Lorna, 

2017: 956,509 total gallons 

2016: July 15th to December - 382,004 Total Gallons (833,485 Annualized) 

Note: we took ownership on July 15th, 2016 

Prior owner has information for remaining 2016 and 2015. 

Thanks, 

Satnam Singh 

707-293-0263 
On Tuesday, December 19, 2017 11 :44 AM, Lorna Santiago <LSantiago@baaqmd.gov> wrote: 

Satnam, 
Payment was received. Application is deemed complete and under evaluation. 

Thank you. 

Sincerely, 

Lorna 0. Santiago 
Air Quality Technician J Engineering Division 
Bay Area Air Quality Management District 

375 Beale Street, Suite 600 J San Francisco, CA 94105 
Office: 415.749.4730 J Fax: 415.749.5030 

lsantiaqo@baaqmd.gov J www.baaqmd.gov 

From: satnam singh [mailto:sswalia2007@yahoo.com] 
Sent: Tuesday, December 19, 2017 11 :32 AM 
To: Lorna Santiago <LSantiago@baaqmd.gov> 
Subject: Re: FID# 110736/Application# 424504 Walia's Valero 

Hey Lorna, 

Could you please confirm if you have received the payment? 
The check #1393 was taken from my account. If you have received it, could you please give the 
status of my application? 

1 



Equipment Location:
Walia's Valero
910 Baywood Dr
Petaluma, CA 94954-4314
Owner:  Walia Fuels, LLS

Operator:  Jupinder Singh
Walia Fuels, LLC

For questions on fees, please contact:
Lorna Santiago, Air Quality Permit Technician II
4157494730
For questions on payment, please contact (415) 749-4636. 
The District accepts check, Visa and MasterCard payments.

Application No.: 424504

Project Title: Gasoline Dispensing Facility

TO:

ATTN:

Walia Fuels, LLC
910 BAYWOOD DR
PETALUMA, CA 94954-4314

Jupinder Singh

Name On Card: _____________________________________________________________

Card No.: __ __ __ __ - __ __ __ __ - __ __ __ __ - __ __ __ __     CVV2 Code: __ __ __

Expiration Date (MM/YY): __ __ / __ __      Zip Code: __ __ __ __ __      

Signature: __________________________________________________________________ 

Check Credit Card (Visa & MasterCard)Payment Method:

THIS INVOICE IS NOW DUE AND PAYABLE

Your Permit Application is subject to cancelation if payment is not 
received by the invoice due date. Your application will be reactivated 
upon payment of this invoice. Construction or operation of equipment 
without a permit/registration may result in appropriate enforcement 
action.

BAAQMD Regulations are available online at www.baaqmd.gov and 
at the District Office: 375 Beale Street, Suite 600 San Francisco, CA 
94105. A copy of Regulation 3 -FEES may be obtained by calling the 
Communications & Outreach Office at (415) 749-4900.

PLEASE MAIL THIS PORTION WITH YOUR PAYMENT

BAY AREA AIR QUALITY MGMT DIST.
375 Beale Street, Suite 600
San Francisco, CA 94105

The maximum amount that can be charged by credit card on a single invoice is $5000.00
Pay by credit card or check. Please make checks payable to "BAAQMD":

Please tear off the bottom portion and mail it with your payment by using the envelope provided. The top portion is for your records.

255319Invoice Number:

Invoice Date:

Application No.:

Due Date:

Facility ID:

Customer Number: B200628F110736

11/06/2017

12/06/2017

424504

110736

Amount Due: $948.00

Walia Fuels, LLC
910 BAYWOOD DR
PETALUMA, CA 94954-4314

Your application is subject to cancellation if payment is not received by the invoice due date. Your application will be reactivated upon payment of this 
invoice. Construction or operation of equipment without a permit/registration will result in appropriate enforcement action. 

A copy of BAAQMD Regulation 3: Fees is available on the website at http://www.baaqmd.gov. You may also obtain a copy of our regulations by calling 
Communications and Outreach at (415) 749-4900.

Date Applied Fee Type Amount

11/30/2017 Filing Fee $474.00

11/30/2017 Risk Screen Fee $474.00

$0.00Amount Paid:

$948.00Total Fees:

Amount Due: $948.00

375 Beale Street, Suite 600
San Francisco, CA 94105
(415) 749-4990
www.baaqmd.gov

PERMIT APPLICATION INVOICE 255319Invoice Number:

Invoice Date:

Application Number:

Due Date:

Facility ID:

Customer Number: B200628F110736

11/06/2017

12/06/2017

110736

424504



Application No.: 424504

Project Title: Gasoline Dispensing Facility

Device Equipment Description Fee Type Fee Amount

S1 Gasoline Dispensing Operation Filing Fee $474.00

Risk Screen Fee $474.00

375 Beale Street, Suite 600
San Francisco, CA 94105
(415) 749-4990
www.baaqmd.gov

PERMIT APPLICATION INVOICE 255319Invoice Number:

Invoice Date:

Application Number:

Due Date:

Facility ID:

Customer Number: B200628F110736

11/06/2017

12/06/2017

110736

424504
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From: Lorna Santiago
Sent: Thursday, November 30, 2017 12:52 PM
To: 'satnam singh'
Subject: FID# 110736/Application# 424504 Walia's Valero
Attachments: ApplicationInvoice255319_FID110736_AN424504.pdf

Mr. Singh, 
This application is currently incomplete. In order to complete our evaluation, we need the following: 

1. Pay the attached invoice. To ensure proper credit, please reference invoice# and facility# or include the bottom 
portion of the invoice when you send the payment. 

 
Thank you. 
 
 
Sincerely, 
 
Lorna O. Santiago 
Air Quality Technician | Engineering Division 
Bay Area Air Quality Management District 
375 Beale Street, Suite 600 | San Francisco, CA 94105 
Office: 415.749.4730 | Fax: 415.749.5030 
lsantiago@baaqmd.gov  | www.baaqmd.gov  
 



-· .... ..... .. 
BAY AREA AIR QUAI.ITY MANAGEMENT DISTRJCT 

PERMIT APPLICATION COVER FORM 

Mall to: 
BAAQMD 

8'gi,,eering DMslon 
375 Beale St, Soito 600 
Son Francbco. CA 9-4105 AJI flokla uo roqutrod unlosa olhorwtto notod. Ploaso typo or print 

Tel: (415)749-,990 

;;. This form must be submitted with all permlt application pacJcages. 

;;. New lacilltics must submit a Faci/ltv Crgqrlon Form and Foci/Irv Contacts Form with this Permit Appllco1/on Cover 
fR!!!! and any other permit application forms. 

1, Application TIile - For registrations, do not use this form. Apply onlinc at www.baagmd.gov 

J Application TIile 

I Project Description IOotk>NII 

2. Facility Identification 

Facill Name BMQMO Facility 10 (ubtl"l f,dlltl<s only) 

WAI.IA FUEI.S, I.LC 11073& 

3. Application Cont.let - Select existing contact or fill out Information below. 

171 Same as Owner Contact n Same as Ooerator Contact 

First Name l Last Name 

JUPl!IDER I SINGH 

Business Name of Contact (If d,ffertflt rrom fKillivl 1 Contact l1tle 
IOY.WER 

Address line 1 1 Address Une 2 copuon.11 
GIOBAYY,000 DR I 
Otv 1 State I ZJo Code 

PETALUMA ICA 1 .. ~ 
E-mail Address 

S5WALIA2007@YAHOO COM 

Primary Phone ()OO(·)OO(·XXXX) ·1 Alternate Phone (oc>tlc>NII I Fax Number 10o11ono11 

707-211:l-0283 I I 

4. Small Business & Green Business Certifications (Optional) 

Small Business Ellglbllitv - This section does not apply to gas dispensing facilities. 

Does the facility Identified in Part 2 above: 

Employ 10 employees or less? 0 Yes 
Have a gross annual Income less than or equal to $750,0007 0 Yes 

Affiliated with anothercompany? 0 Yes 

II yes, docs the affiliated company employ 10 employees or less? 

II yes, docs the affiliated company have a gross annual Income less than or equal to S7S0,0007 

0 No 

0 No 

0 No 

0 Yes 
0 Yes 

0 No 

0 No 
Green Business Certification 
Is the facility identified In Part 2 above currently certified under the Bay Arca Green Business Program as coordinated by the 

Association or Bay Area Governments and Implemented by participating counties? 

D Yes D No If VC?S, submit ii COPY or the current Green Business eeamcatlon. 
5. Proximity to a K·12 School 

Are any or the devices in this permit application within 1,000 feet of the outer boundary or a school, where a school is 
defined as kindergarten through Grade U? 
0 Yes Ii] No 

re.c•d 

P-.>~ 1 of 2 An el«tronlc vt,~ of um Ioem and ln)trvctklni an be found .>I www bffqmg ggx. .OS/2016 



BAY AREA AIR QUALITY MANAGEMENT OISlRICT 

PERMIT APPLICATION COVER FORM 

Mall to: 
BMQMD 

EJ19ineering OMslcn 
375 Be>la SL, Suite 600 
SanFrandsa>,CJ', 9'105 

.. "' L .... .... .. All ftolds aro ntqulrod unlo'la othotwl .. o notod. Ptoaso tyPo or prfnt. 

Toi; (415) 749-1900 

6. CEQA -11 yes to either question below, complete and submit the CEQA worksheet at the end of this form. 

A. Has another public/regulatory agency prepared, requlred preparation of, or issued a notice regarding 

preparatton of a Callfornio Environmental Quality Act (CEQ/1) document (Initial study, negative dedara1Jon. 

environmental Impact report or other CEO/I document) that analyzes Impacts of this project or another 

project of which h is a part ono which It ls related? O Yl!S 0 No 

8. Ate there any other projcctS, prior or current, for which either of the foll owing statements Is true? 

• The project that Is the subject of this application could not be undertaken without the other prelectts), 

• The other project(s) cannot be undert•ken without the project that is the subject of this application. 

Q Yl!S 0 No 

7. Application BIiiing Contact· Select e,,cfsting eeruact or nil out Information below. 

0 Same as Owner Contact O Same as Operator Contact O Same as BIiiing Contact 

First Name l Last Name 

I 
austness Name of Contact flt culferfflt r,om fxlf,1y) T Contact litle 

I 
Addrl!SS Line l T Addrl!Ss Une 2 10011<>••') 

I 
Gtv l State I Zin Code 

I I 
E-mail Address 

Primarv Phone (xxx·xxx·xxxx) l Altemate Phone 100,ion,11 I Fax Number 10pt1o...i1 

I I 

8. Certification/Signature of person responsible for the information on this form. 

I hereby certify that I am aulhorlzed 10 complete this form for the /adllly and that all lnfarrnal/on contained herein Is true 
ondcorrecr 
Name Title 

JUPINDER SINGH oY<?IER 

Sl•nature Date I Phone (>OO<·XXX·lOOOC) 

..,:~.~. :;..~ t Ol'l 1f.2017 I 107.293-0263 

Page 2of 1 -OS/2016 



@__L - C BAY AREA AJR QUALITY MANAGEMENT DISTRICT 

GAS DISPENSING FACILITY FORM 
How fem, for stand-olono GOFs only. 

All Holds aro roqulrod unlou othorwlH no1od. Plo .. o typo or prlnL 

MAIi to: 
BAAOMO 

Englneenno DMslan 
J 7 5 Beale SL, Sud<I 600 
Son Frnndsco, CA 9"105 

FL MS .... 
Ills. .. 

1. Fadlity lnform31lon 

Facilitv Name I BMQMO Facilltv ID ful>tln& f,KJLtlcl ontvt 

..-,'alt FIJOl.t. UC I 110'13e 

Facilirv Address tsir .. , .lddrH• •ndo,yJ 

ll10Boy,,ood0r,P.......,,CAlld5'1 

2. Gen<!ral lnform:.1tion - BAAQMO ~e 10 k .>ppEIQbkl d your~~ Permit to C)oef"1tc .>htt M~rch s. 201.2. 

BMQMO Device ID Id •Ol)labl<!I I 
l 

Dovicc/Ooera1ion Name I lnlllal/orooosed date of oncration 
I 

Dovlcc/Ooeration Descrlotion 10o11ono11 

3. Operation Activities 

Select the activity usodated with this gasollne dispensing facility (GDF)? (StlK!oneJ 

0 RehJellng MotorVchldes (reta11) 0 RehJcllng Motor Vehicles (non-retail) O Refueling Agricultural Vehicles 
0 Refueling Alrcrafl (directly) 0 Refueling Marine Vessels 

4. Tank and Vapor Recovery Information - Complete a section for each tank compartment at this GDF 

, ff you have more than d tanks or compartments, submit the additional Information on a separate piece or paper. 

Tank n1 
Material Stored I TankT .. ~e- .. ._._........, I Tank/ComJ>,1rtmcn1 Volumo fGollan1J 

Ur'lloadod Godnl I u- I 0000 

Manufacturer Model 

UOMOM> 

Phase I Vapor Recovery Type Phase II vaeor Recovery Tvnc 

OPY/(VR,102) EMCO Wloal()MIST wl Veod« Raoc Vap()I Pabller (VR-2~) 
~ 

Tank tt2 

Material Stored I Tank Type,.....,...., .. .,--.,,,_ I Tan\c/Compartment Volume (G.IUon.1) 

"'"'"""' unloaaea Ga'°"'4t 
l u- I aooo 

Manufacturer Model 

Unlcnoofl 

Phase I vaeer Recoverv tvee Phase II vaoor Recoverv T=e 

OPW(VR,102) EMCO ',\t,oa:C,WST w/ V- ROOI V-Pd<>hot (VR,203) 

Tank #3 

Material Stored l TankT"~e.......,...,..,_ I T,rntc/Compartmcnt Volume (~tlon.,t 

Dinol Fuel • i I Unclergtouf)d I eooo 
Manufacturer Model 

u- 

Phase I Vapor Recove,y T•pe Phase II vaaor RecoveryTyoe - E,omp< 

Tank 114 

Material Stored I Tank Tune ...................... ""'""' I Tonl</Compmmonl Volume fCiolloml 

I I 
Manufacturer Model 

Phase I Vapor Recovery fu•e Phase II vaocr Recoverv Tyoe 

Pilllt!: 1 cf 2 ,a;(2016 



!Pb< 
BAY AREA AIR QUAUlY MANAGEMENT DISTRICT 

GAS DISPENSING FACILITY FORM 
Now fonn ror atand.-olono GDF• only. 

All Rok1s aro roqulro<I unlos1 olhorwiso notod. PJo:aao tyPo or print 

Mall to: 
BAAOMO 

Eng1Mcr1ng OMsion 
375 Beale SL, 5"'1e 600 

Son Frnndsco. CA 9"105 

Ttl:(415} 749.-S 

5. Operating Schedule - Select ·continuous· or specify spedflc schedule In the 4 columns 

Continuous 
0 

Maximum hours/day Typical hours/da Da /week Weeks/ car 
18 7 52 

6. Product Dispensing Noules 

h r h f f h e does not exlst, Enter the number of nozzles you ave or each o t e ollowinR products. Enter ·o· I t e noalc typ 
Product Tvpe ~ of Nozzles ProduclTvoe # of Noules 

Gasoline - Sln•le Product Noule AV Gas 

Gasoline - Dual Product Noa.le Ethanol (ESSJ 

Gasoline-Trlole Product Noulc a Jet fuel 

Gasoline - Four Product Noule Kerosene 

Gasoline - Five Product Noule Methanol 

Diesel • Other Uquid Fuel 

Biodiesel 

7. Facillty Plot Plan (See Instructions) 

I have completed a faclllty plot plan and attached it with this form. 

8. liquid Condensate Trap 

0 Yes 0 No 

What type of liquid condensate trap Is used at this GDF? 0Nc.::""°=----------------- 
9. Material Usage - Enter the maximum annual usage (dispensed) for each material Identified in Part 4 

Material Maximum Dispensed/Year Material Maximum Dispensed/Year 

(GalloM) (Gallons) 

U-G- 1,500,000 

OleSOI Fuctl • 2 500,000 

10. Certlncation/Slgnature of person responsible for the Information on this form. 

This form contains confidential information. 0 No O Yes (If Yes, sec lnstructlons.] 
I hereby certify that I am authorized to complete th/$ form for the facil/ty and that all Information contained hereln Is true 
and correct 
Name Title 

J-Slngo OwMt 
Sianature Date l Phone (ax·m·=I 

(l_-~~ 10/31/2017 I 101-21>3-02G3 

1BAAQMD Office Use Only-Slclp this section I 
Emission calculation methodology 

Default methodology used? 0 Yes 0 No 

Downstream Devh:es & Operations 

List any abatement devices or emission points that are Immediately downstream of this GDF. 

Abatement Device or Emission Point Name BAAQMD Device ID 

P.ige2ofl M ~l«UonlC W!rilon o! t.hb form ,nd initruc:Oonl an be found at www bff-C-md gov, '°5/1016 



L_s_c 
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BAY AREA AIR QUAUlY MANAGEMENT DISTRICT 

GAS DISPENSING FACILITY EQUIPMENT WORKSHEET 

Mall to: 
BMQMD 

Er,glnot!flng DMslon 
375 Beolo SL, SUlto 600 
San Fr.tnosa>, CA 114105 All Oolda aro roqulrod unlos-s otborwllo notod. PJoaso typo or pr1nL 

1. Facility Information 

I Facilitv Name BAAQMD Facility ID iW>tlng loalltln onlvl 

Jv-r ..... uc 1107l6 
BMQMD Device_ ID (EAl,Ungfa<Jliooon1y•1 

2. 
• See lnttruc:tioc\, 

Nonie Types - Provkfc 1nrotm.1Uon ro, tqulpmcnt that dhpenJ.C:S sat.Olll'lc. ethano,. mctNnol or 1vlat'c>n c.as. 

Material Dispensed Noule Make & Model Material Dispensed Noule Moke & Model 

04 ....... 11ST ORVR 

Olo>GIFUG112 Hu,Jcy 105 

3. Oispens:«!r Information - Provide lnform.11Son tor equipment 1tui1 dbpem~ cuoUnto. ethanol. methanol or avtatSon 1.n.. 

Material D[spensed Dispenser Make & Model Material Dispensed Dispenser Make & Model 

0.ldino ---i,o878 

Dinof Fuell 2 OC.COAcmn~ 978 

4. Additional Tank Information 

Are all gasoline storage tan\s filled through a submerged fill pipe? ~ Yes O No 
For aboveground gasoline storage tanks, If any, ls/arc dispenser (s) mounted on the tank? D Yes D No ~ N/A 

If no to any question in Part 4, please explain. 

5. Other Equipment -Skip ,,,:1ion, ,,.., "' not •Ppllc>l>I< 
Make & Model or U uid Condensate Tra (s) Number 

How many blending valves are at this GDF? L!4'------' 

6. Certification/Signature of person responsible for the Information on this form. 

This form contalns confidential information. ~ No O Yes (If Yes. sec Instructions.) 
I her<!by certify that I am outhorued to camp/ere this farm for the fodllty and that oll lnformotlon contained herein Is true 
and correct. 
Name Tille 

Jup;,do,~h °"""' Sl~nature Date I Phone <=·=·uol 

'-~.c..-d'.:t- .-;-.,,,.,JJ., 1CVl1®S7 1101.29= . 

P.a1t11 of 1 '°5/1016 



BAY AREA AIR QUALITY MANAGEMENT DISTRICT 

HEALTH RISK ASSESSMENT FORM 

For pormlt oppUcotJon, that causo oml:Salon lovota abovo triggora In RogutalJon 2. Rulo 5 
All fiolds oro roqufrod unlost othol'Wlso not.ad. Pkl;a.10 typo or prtnL 

Mall to: 
BAAOMO 

Englneemg OMS!on 
375 Beale S1 , Slll!G 600 

son Frnneisco. CA 9-1105 

p - L ..... ... # 
1, Facility ldcnliflcatlon 

Facility Name BAAQMO Facill 10 (W~ln; f•ol•lts colvl 

,,_Fuo<s.LLC 110730 

2, Area Map (See Instructions) 

I have completed an area map and attached It with this form. 0 Yes 

3, Bulldln3 lnformatlan -Attach separate sheet If addltlonal space Is needed. 

The dimensions of the buildings listed in this secUon are in: (Sd<ct onol 0 Feet 

ONo 

0 Meters 

Provide lnformatlon on all buildlnas identified In the area mao from Part 2. 

Building# Building Name Height Width Length Type of Occupants 

I WabFuebllC 10 ~ 31 C.14*>)00, 

2 Rollc:son:!cll APtl\men;J 20 02 30 - 3 R.-n:J.11Aportmtn11 20 ~ 30 Ro- 

• 7.11 10 60 ,o O!tlor Wcrti;ors 

4. Device Locatlon -Attach separate sheet If addlllonal space Is needed. 

Provide lnformatlon on all devices Included In this application. For new devices, skip BAAQMO Device 10. If device Is 

Id kl B lldi # outs e. S ID U n• 

BAAQMO Device 10 Device Name locatlon Building# 

S. Cenlllcatlon/Slgnature of person responsible for the Information on this form. 

This form contains confidential Information. 0 No O Yes (If Yes, see tnstructions.] 

I hereby urtl/y that I am authorized ta complete this farm far the fac/1/ty and that all Information contained hue In Is true 
and correct 
Name Title 

Jvpjt>OO<Slng0 0- 

Signature Date I Phone (Jw.·-·"'""1 

·~./~~ 1(){31/'2017 I 707-29:,.o,63 

Pi&c r er 1 '11012017 



BAY AREA AIR QUALllY MA/1.AGEMENT DISTRJCT 

CEQA Workshoot 
M•II to: 
BAAQMO 

Englne<!tlng OMsJon 
375 Beole SL. Soito 600 
San Fmnd><o, CA 94105 

- .. L _.. .... .. Roqulrod If onawvrod •vos .. to ~lhor quostlon In Part 6 of Pormtt ApplleaUon Covor ronn. 

All flofd• aro roqulrod union othorwfao nolod. Plooso typo or prinL Tdl(41S) 749-4990 

1. CEQ/1 Documenratlon (Skip If you answered NO to Part 6A on Permit Appllcatlon cover form.) 

Document or Notice Type {Choose one) 

0 Environmental Impact Report O Initial Study 
0 Notkc of Completion O Notice of Determination 

0 Notice or Preparation O Other (specify): 

0 Negative Declaration 

0 Notice of Exemption 

Date of Document/Notice or 
Electronic Unk to de<ument, If available (e.g., http://www.eJCamplc.com) 

Exnected Date of Comnletion 

Lcad'"cncy Name I Lead ••encv Contact Name 

I 
Lead '"en-· Contact Phone {J()()(·>OOHOOO<) 1 Lead ••ency Cont.I« E·mall Address, if available 

I 
If not available onllnc, submit a copy or all avallablc documenLatlon with this worksheet. 

2. Related Projcru {Skip If you answered NO to Part 68 on Permit Applicatlon cover form.) 

List and describe all other prior or current projeru that arc related to the project that is subject to this appllcatJon. 

Name of Related Prior or Current Prolect I BAAQMD Annllcatlon # 111 •POklbltl 

I 
DcscriptJon of Related Proiect 

Name ot Related Prior or current Proiect I BAAQMD Annlication U 111 •PC)l,c>bltl 
I 

Descrlotlon of Related Prolect 

Name of Related Prior or Current Proje« I BAAQMD Aopllcatlon U tll •POlablel 

I 
Oescrlotlon of Related Proje« 

3, Certlflcatlon/Slgnature or person responsfble for the information on thls form. 

thereby certify that I am authorized ro comp/ere this form for the focll/ty and thar all information contained herein Is true 
and correct 
Name lltJe 

JUPIHDER SINGH OYMER 

Sl•nature Date I Phone ()O(X·XXX·XJ()()() 

.... --~. ::'-t¥ 10f.ltf2017 !101.29~ 

P>i;,, I of I "°5/2016 



; a • BAY AREA AIR QUALITY MANAGEMEHT DISTRICT 

EMISSION POINT FORM 

Mall to: 
BAAOUO 

Eng~OMsfon 
375 8"314 st, S"'10 600 
San Frnncbco, CA 9'4105 

-· .... -· .. All nolda aro roqulrod union olhorwlso notOd. Pktruo typo or prfnL 

Tol:(415) 749-4990 

Submittal type: (Stlffl """l 

O New emission point (EP) 

1. Facility Information 

0 Existing EP on permit 0 Existing EP not on permit 

Facill Name BAAQMD Faclll ID (Exhtln; faollt~cntvl 

-Fuels.UC \10736 

2. General Information AtJ fZ1 1 BAAQMO Device ID (If •PC>ll<>bl•l I 50 
p. l 
Devlce/Doeration Name lnitial/orooosed date or ooeration 

r 
Devlc.e/Doeratlon Descriotion 1oouon,1J 

3. Emission Point Type 

Select one: 

0 Defined Emission Point (e.g •• Stacie) O Emission Area O Emission Volume 

4. Defined Emission Point Characteristics-Skip for Emission Area or Volume emission points types 

Does the defined emission point stand alone or Is It located on the roof or a building? 

0 Stand-alone 0 On the roof 

What ls the distance from 0round-lev•I t 

Heleht 
Units 

(feet o, Met,n) 

IC FEET 

o the top stack? 

Stade shape: (Compl~tt" one ol lhe s«tk>n.1; RKttn&Jc"/squirc, Rex.ind or Other) 

Inside Length Inside width 
Units 

Hnc.hti. ftt-t o, ct:nUmtcettl 

I Rectangle/Square 

Inside Diameter 
Units 

ftnche.f.. reei or un11mt1ent 

I Round 3 INCUES 

Cross-section area 
Units 

Describe "other" orifice t1nc:hes1. fttt1 o, cc,ntlmete:n.11 
I Other 

Stack Outlet Orlent.otlon IStlffl one. ll<w1b< tt '01h<f'I 

0 Horizontal 0 Vertical O Other 

Stack Outlet type ISti<ct on<. D<Wibe K 'Otht("J 

OOpen O Hinged rain flap 0 Rain cap OOther 

P,ge 1 or 2 ,<l!;/2016 



DAY AREA AIR QUALITY MANAGEMENT DISTRJCT 

EMISSION POINT FORM 

Mall to: 
BMOt.10 

Engine<Mg OMslon 

375 Beale St, 5'Jito 600 
San Fr.irdlco. CA 94105 

... wt ..... 
=:.· AH Rokls aro roqulrod unlou olhorwlso notod. Ploaso typo or pr1nL 

Normal operatlng conditions (Us.e 70 ·F fo.r ambJt!f'; 0( room temp,tr.1turc) 

Exhaust flow rate 
Units Temperature Units 

(kfmorm1}\J l'f o, 'C> 

UNIOloYIN 

Maxim1.1m opera't'iniz c-onditJons (Use ro~ to, 1mt,i;ent o, room tcmDCfi1'tuni1 

Exhaust flow rate 
Units 

Temperature 
Units 

lKfmorm'/11 r•r 0, •c, 
UNKNOWN 

5. Emission Arca CharacterlS1ics • Skip for Defined or Emission Volume emission points types 

What are the dimensions al the area that emissions arc release to the atmosphere? 

~ength Width Elevation above ground 
Units 

(lnc~i. feet.. Qn!lmetttT or mttto) 

6. Emission Volume CharacterlS1lcs • Skip for Defined or Emission Arca emission points types 

Where are the emissions generated? 

O From Inside a building O From the outside 

II Inside a building. docs the building have a vent.llatlon system that Is vented to the atmosphere? 

Oves 0No 

II Inside a building. are the building doors and windows kept open when emissions are generated (operation of the devices 

and equlpment]? 

Oves 0No 

7. UpS1ream Devices & Operations - Provide Information on the origin or the emissions for the EP. 

Ust all devices whose emissions are emitted to the atmosphere through this EP that are lmmcdl~tcly uomeam. 

Device/Operation Name BAAQMO Device 10 td •oolJc>blol 

8. Certlfic.ition/Slgnaturc of person responsible for the information on this form. 

This form contains confldentlal Information. O No O Yes (If Yes, see instructions.) 

I hereby cert/ft that I om outhorhed to complete this form for the fac/1/ty and that all Information contained herein Is true 
and correct . 
Name Title 

~Singh a.me, 

Si•nature Date I Phone l=·m·xa>J 
c ........ 1 ... ~ I Oil 112017 I 107.293-0263 

Page z er 2 -<15/2016 
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EXHIBIT B



Petaluma Ped Observation Deliverable
5/29/2018 ‐ 5/30/2018
IDAX Data Solutions

Date: Date:

Time EB WB EB WB NB SB NB SB NB Total SB Total EB Total WB Total Time EB WB EB WB NB SB NB SB NB Total SB Total EB Total WB Total
0:00 0 0 0 0 0 0 0 0 0 0 0 0 0:00 0 0 0 0 0 0 0 0 0 0 0 0
0:15 0 0 0 0 0 0 0 0 0 0 0 0 0:15 1 0 0 0 0 0 0 0 0 0 1 0
0:30 0 1 0 0 0 0 0 0 0 0 0 1 0:30 0 1 0 0 0 0 0 0 0 0 0 1
0:45 0 0 0 0 0 0 0 0 0 0 0 0 0:45 0 0 0 0 0 0 0 0 0 0 0 0
1:00 0 0 0 0 0 0 0 0 0 0 0 0 1:00 0 0 0 0 0 0 0 0 0 0 0 0
1:15 0 0 0 0 0 0 0 0 0 0 0 0 1:15 0 0 0 0 0 0 0 0 0 0 0 0
1:30 0 0 0 0 0 0 0 0 0 0 0 0 1:30 0 0 0 0 0 0 0 0 0 0 0 0
1:45 0 0 0 0 0 0 0 0 0 0 0 0 1:45 0 0 0 0 0 0 0 0 0 0 0 0
2:00 0 0 0 0 0 0 0 0 0 0 0 0 2:00 0 0 0 0 0 0 0 0 0 0 0 0
2:15 0 0 0 0 0 1 0 0 0 1 0 0 2:15 0 0 0 0 0 0 0 0 0 0 0 0
2:30 0 0 0 0 1 0 0 1 1 1 0 0 2:30 0 0 0 0 0 0 0 0 0 0 0 0
2:45 1 0 0 0 0 0 1 1 1 1 1 0 2:45 0 0 0 0 0 0 0 0 0 0 0 0
3:00 0 0 0 0 0 1 0 0 0 1 0 0 3:00 0 0 0 0 0 0 0 0 0 0 0 0
3:15 0 0 0 0 0 0 0 0 0 0 0 0 3:15 0 0 0 0 0 0 0 0 0 0 0 0
3:30 0 0 0 0 0 0 0 0 0 0 0 0 3:30 0 0 0 0 0 0 0 0 0 0 0 0
3:45 0 0 0 0 0 0 0 0 0 0 0 0 3:45 0 0 0 0 0 0 0 0 0 0 0 0
4:00 0 0 0 0 0 0 0 0 0 0 0 0 4:00 0 0 0 0 0 0 0 0 0 0 0 0
4:15 0 0 0 0 0 0 0 0 0 0 0 0 4:15 0 0 0 0 0 0 1 0 1 0 0 0
4:30 0 0 0 0 0 0 0 0 0 0 0 0 4:30 0 0 0 0 0 0 0 0 0 0 0 0
4:45 0 0 0 0 0 0 0 0 0 0 0 0 4:45 0 0 0 0 0 0 0 0 0 0 0 0
5:00 0 0 0 0 0 0 0 0 0 0 0 0 5:00 0 1 0 0 0 0 0 0 0 0 0 1
5:15 0 0 0 0 0 0 0 0 0 0 0 0 5:15 0 0 0 0 0 0 0 0 0 0 0 0
5:30 0 0 0 0 0 0 0 0 0 0 0 0 5:30 0 0 0 0 0 0 0 0 0 0 0 0
5:45 0 0 0 0 0 0 0 0 0 0 0 0 5:45 0 0 0 0 0 0 0 0 0 0 0 0
6:00 0 0 0 0 0 0 0 0 0 0 0 0 6:00 0 0 0 1 0 0 1 0 1 0 0 1
6:15 1 1 1 0 0 0 0 1 0 1 2 1 6:15 0 0 0 0 2 0 0 0 2 0 0 0
6:30 0 0 0 0 0 0 1 0 1 0 0 0 6:30 0 0 0 0 0 0 0 0 0 0 0 0
6:45 0 0 0 0 0 0 0 0 0 0 0 0 6:45 0 0 1 0 0 0 0 0 0 0 1 0
7:00 1 1 1 0 2 0 0 0 2 0 2 1 7:00 0 0 0 0 1 0 0 0 1 0 0 0
7:15 1 0 0 0 0 2 1 0 1 2 1 0 7:15 0 1 0 0 0 2 1 0 1 2 0 1
7:30 0 0 1 1 1 0 0 0 1 0 1 1 7:30 0 0 0 0 0 0 0 0 0 0 0 0
7:45 3 1 0 0 0 0 0 0 0 0 3 1 7:45 1 0 0 0 0 0 0 1 0 1 1 0
8:00 0 0 0 0 1 0 0 0 1 0 0 0 8:00 2 0 0 1 0 3 0 0 0 3 2 1
8:15 0 1 2 0 1 0 0 0 1 0 2 1 8:15 1 3 3 0 3 0 0 0 3 0 4 3
8:30 0 3 2 0 0 0 0 0 0 0 2 3 8:30 0 1 0 0 1 0 0 0 1 0 0 1
8:45 0 1 0 1 1 6 0 0 1 6 0 2 8:45 2 0 0 2 0 0 3 1 3 1 2 2
9:00 1 0 0 2 0 0 0 0 0 0 1 2 9:00 0 1 0 0 0 0 0 0 0 0 0 1
9:15 3 1 0 0 0 1 0 0 0 1 3 1 9:15 3 1 0 0 2 0 0 0 2 0 3 1
9:30 2 2 1 0 0 0 0 0 0 0 3 2 9:30 0 0 0 0 0 0 0 0 0 0 0 0
9:45 0 3 1 0 0 0 1 0 1 0 1 3 9:45 0 0 0 0 0 0 0 0 0 0 0 0
10:00 0 3 0 0 0 0 0 1 0 1 0 3 10:00 0 0 0 0 0 1 0 1 0 2 0 0
10:15 1 1 2 1 1 0 0 0 1 0 3 2 10:15 0 6 0 0 2 0 0 2 2 2 0 6
10:30 2 1 0 0 2 1 0 0 2 1 2 1 10:30 0 1 1 0 1 0 0 0 1 0 1 1
10:45 1 1 1 0 0 1 0 0 0 1 2 1 10:45 3 0 1 0 0 2 0 0 0 2 4 0
11:00 0 2 0 0 0 1 0 2 0 3 0 2 11:00 1 0 0 2 0 0 2 0 2 0 1 2
11:15 0 0 0 0 0 0 0 0 0 0 0 0 11:15 0 1 0 0 0 0 0 0 0 0 0 1
11:30 0 0 5 1 4 0 0 0 4 0 5 1 11:30 2 2 4 0 0 0 0 2 0 2 6 2
11:45 0 0 0 0 0 0 1 0 1 0 0 0 11:45 2 0 0 0 0 0 0 0 0 0 2 0
12:00 0 0 0 0 0 0 0 0 0 0 0 0 12:00 0 0 2 2 2 0 3 2 5 2 2 2
12:15 2 1 0 0 0 0 1 0 1 0 2 1 12:15 1 2 2 0 2 1 0 0 2 1 3 2
12:30 3 1 0 0 0 0 0 0 0 0 3 1 12:30 0 2 0 0 1 0 0 0 1 0 0 2
12:45 1 2 0 0 0 0 0 0 0 0 1 2 12:45 0 1 0 0 0 0 0 0 0 0 0 1
13:00 0 0 0 0 0 0 0 2 0 2 0 0 13:00 1 2 2 1 0 2 0 0 0 2 3 3
13:15 2 0 0 0 0 0 0 0 0 0 2 0 13:15 1 10 0 0 4 0 0 0 4 0 1 10
13:30 0 1 2 0 1 0 0 0 1 0 2 1 13:30 3 5 2 1 3 1 0 2 3 3 5 6
13:45 3 1 0 2 0 2 0 1 0 3 3 3 13:45 0 4 3 1 5 0 0 0 5 0 3 5
14:00 1 1 0 0 0 1 0 1 0 2 1 1 14:00 0 0 0 0 0 1 0 1 0 2 0 0
14:15 1 1 0 0 0 0 0 0 0 0 1 1 14:15 2 2 1 0 0 2 1 2 1 4 3 2
14:30 0 1 1 1 6 0 0 0 6 0 1 2 14:30 0 3 3 0 0 0 0 0 0 0 3 3
14:45 0 0 0 0 0 0 0 0 0 0 0 0 14:45 1 2 1 0 1 0 0 0 1 0 2 2
15:00 0 2 0 0 0 0 0 1 0 1 0 2 15:00 1 3 0 0 0 0 0 0 0 0 1 3
15:15 1 5 0 0 0 0 0 1 0 1 1 5 15:15 0 1 1 0 0 0 0 0 0 0 1 1
15:30 1 5 0 0 0 0 0 2 0 2 1 5 15:30 1 0 4 0 0 0 1 1 1 1 5 0
15:45 0 0 0 0 0 0 0 0 0 0 0 0 15:45 1 2 0 0 0 0 0 2 0 2 1 2
16:00 0 0 0 0 2 1 0 0 2 1 0 0 16:00 0 2 0 0 0 0 0 0 0 0 0 2
16:15 0 0 0 0 0 1 0 0 0 1 0 0 16:15 0 0 3 0 0 0 0 0 0 0 3 0
16:30 1 0 4 1 2 1 2 0 4 1 5 1 16:30 0 2 0 5 0 0 1 2 1 2 0 7

South Crosswalk East Crosswalk West Crosswalk
Tue, 5/29/2018 Wed, 5/30/2018
North Crosswalk South Crosswalk East Crosswalk West Crosswalk North Crosswalk



16:45 2 2 4 0 3 0 1 0 4 0 6 2 16:45 0 2 0 0 0 0 0 0 0 0 0 2
17:00 0 3 0 1 0 0 0 0 0 0 0 4 17:00 0 0 0 1 0 0 0 0 0 0 0 1
17:15 0 1 2 1 0 0 0 0 0 0 2 2 17:15 0 0 0 0 0 0 0 0 0 0 0 0
17:30 0 5 0 1 0 0 0 0 0 0 0 6 17:30 1 1 0 2 0 0 0 0 0 0 1 3
17:45 0 1 0 1 0 0 0 0 0 0 0 2 17:45 0 2 0 0 0 0 0 0 0 0 0 2
18:00 1 0 0 0 1 0 1 0 2 0 1 0 18:00 1 0 0 0 0 0 1 0 1 0 1 0
18:15 2 0 1 0 0 0 0 0 0 0 3 0 18:15 3 0 1 0 1 0 0 0 1 0 4 0
18:30 1 0 0 1 0 0 0 0 0 0 1 1 18:30 1 0 4 0 3 1 0 0 3 1 5 0
18:45 6 0 2 0 1 0 0 0 1 0 8 0 18:45 1 0 0 2 0 1 0 0 0 1 1 2
19:00 1 3 0 0 0 0 0 0 0 0 1 3 19:00 1 4 0 0 0 0 0 0 0 0 1 4
19:15 0 4 0 0 0 0 0 0 0 0 0 4 19:15 1 1 0 0 1 0 0 0 1 0 1 1
19:30 0 0 0 0 3 1 1 0 4 1 0 0 19:30 1 0 0 0 2 0 0 0 2 0 1 0
19:45 0 0 1 0 0 0 0 2 0 2 1 0 19:45 5 1 0 0 0 2 1 0 1 2 5 1
20:00 1 0 0 0 0 0 0 0 0 0 1 0 20:00 0 2 0 0 0 0 0 1 0 1 0 2
20:15 2 2 0 0 0 0 0 0 0 0 2 2 20:15 0 0 0 1 0 0 0 0 0 0 0 1
20:30 0 2 0 0 0 0 0 0 0 0 0 2 20:30 0 0 0 0 0 0 0 0 0 0 0 0
20:45 3 0 0 0 0 0 0 1 0 1 3 0 20:45 0 0 0 0 2 0 0 0 2 0 0 0
21:00 2 4 1 2 2 0 0 0 2 0 3 6 21:00 0 0 0 0 0 2 0 0 0 2 0 0
21:15 1 1 3 0 1 1 0 0 1 1 4 1 21:15 0 0 0 1 0 0 0 0 0 0 0 1
21:30 0 1 0 0 0 0 0 0 0 0 0 1 21:30 1 0 0 0 0 0 0 0 0 0 1 0
21:45 0 0 0 0 0 0 0 0 0 0 0 0 21:45 0 0 3 0 3 0 0 0 3 0 3 0
22:00 0 1 0 0 0 0 0 0 0 0 0 1 22:00 0 0 0 0 0 0 0 0 0 0 0 0
22:15 0 0 0 0 0 0 0 0 0 0 0 0 22:15 0 0 0 0 0 1 0 0 0 1 0 0
22:30 0 0 0 0 0 0 0 0 0 0 0 0 22:30 0 2 0 0 1 0 0 1 1 1 0 2
22:45 0 1 0 2 0 0 0 0 0 0 0 3 22:45 0 0 0 1 0 0 1 0 1 0 0 1
23:00 0 0 0 0 0 1 0 0 0 1 0 0 23:00 1 0 0 0 0 0 0 1 0 1 1 0
23:15 0 0 0 0 0 0 0 0 0 0 0 0 23:15 0 0 1 0 1 1 0 0 1 1 1 0
23:30 0 0 0 0 0 0 0 2 0 2 0 0 23:30 0 1 0 0 0 0 0 0 0 0 0 1
23:45 0 0 0 0 0 0 3 0 3 0 0 0 23:45 0 0 0 0 0 0 0 0 0 0 0 0

AM Sum 17 23 17 6 14 14 5 6 AM Sum 18 19 10 6 12 8 8 7
PM Sum 38 52 21 13 22 9 9 13 PM Sum 29 59 33 18 32 15 9 15
Total 55 75 38 19 36 23 14 19 Total 47 78 43 24 44 23 17 22

Sum Sum
AM Peak AM Peak
7:00‐8:00 4 2 7 3 16 7:00‐8:00 2 3 1 1 7
7:15‐8:15 3 2 5 2 12 7:15‐8:15 1 6 3 2 12
7:30‐8:30 3 0 6 3 12 7:30‐8:30 3 4 7 4 18
7:45‐8:45 2 0 7 5 14 7:45‐8:45 4 4 7 5 20
8:00‐9:00 3 6 4 6 19 8:00‐9:00 7 4 8 7 26

AM Max 1‐h 19 Max 26

School Aft Peak (1:50 bell) School Aft Peak (11:50 bell)
1:30‐2:30 1 5 7 6 19 11:30‐12:30 7 5 13 6 31
1:45‐2:45 6 5 6 7 24 11:45‐12:45 8 3 7 6 24
2:00‐3:00 6 2 3 4 15 12:00‐1:00 8 3 5 7 23

Tuesday Bells 2:15‐3:15 6 1 2 5 14 Wednesday Bells 12:15‐1:15 3 3 6 8 20
1:50pm 2:30‐3:30 6 2 2 9 19 11:50am 12:30‐1:30 5 2 4 16 27
2:40pm 2:45‐3:45 0 4 2 12 18 1:05pm Max 31

3:00‐4:00 0 4 2 12 18 School Aft Peak (1:05 bell)
3:15‐3:45 2 4 2 10 18 12:45‐1:45 7 5 9 20 41
3:30‐4:30 2 4 1 5 12 1:00‐2:00 12 5 12 24 53
3:45‐4:45 6 3 5 1 15 1:15‐2:15 12 5 9 21 47

2 Bells ‐ Max 1 Hr  24 1:30‐2:30 9 9 11 13 42
PM Peak 1:45‐2:45 6 6 9 10 31
4:00‐5:00 10 3 11 3 27 2:00‐3:00 2 6 8 7 23
4:15‐5:15 8 2 11 7 28 2:15‐3:15 2 4 9 10 25
4:30‐5:30 8 1 13 9 31 2:30‐3:30 1 0 7 9 17
4:45‐5:45 4 0 8 14 26 Max 53
5:00‐6:00 0 0 2 14 16 PM Peak

4‐6pm Max 1 Hr 31 2:45‐3:45 2 1 9 6 18
3:00‐4:00 1 3 8 6 18
3:15‐3:45 1 3 7 5 16
3:30‐4:30 1 3 9 4 17
3:45‐4:45 1 4 4 11 20
4:00‐5:00 1 2 3 11 17
4:15‐5:15 1 2 3 10 16
4:30‐5:30 1 2 0 10 13
4:45‐5:45 0 0 1 6 7
5:00‐6:00 0 0 1 6 7

4‐6pm Max 17
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Source: studloT Sq. 2014 

G FlrstCarbon° r SOLUTIONS 

31790005' 0812014 I 4_silplan.OOr 

Exhibit 4 
Illustrative Site Plan 

CITY OF FREMONT' NILES MIXED-USE PROJECT 
INITIAl.. STUDY I MITIGATED NEGATIVE DECLARATION 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT D



 

 

Filed 11/26/18 

CERTIFIED FOR PARTIAL PUBLICATION
*
 

 

 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 

SIXTH APPELLATE DISTRICT 

 

ALLIANCE OF CONCERNED 

CITIZENS ORGANIZED FOR 

RESPONSIBLE DEVELOPMENT, 

 

Plaintiff and Appellant, 

 

v. 

 

CITY OF SAN JUAN BAUTISTA et al., 

 

Defendants and Respondents; 

 

HARBHAJAN DADWAL, 

 

           Real Party in Interest. 

 

      H044410 

     (San Benito County 

      Super. Ct. No. CU-14-00166) 

 

 The Alliance of Concerned Citizens Organized for Responsible Development 

(ACCORD) filed a petition for writ of mandate and complaint for injunctive relief 

(petition) against the City of San Juan Bautista (City) and its city council (City Council) 

(together, respondents) to challenge the approval of a proposed project that consisted of a 

fuel station, convenience store, and quick serve restaurant on The Alameda near the 

intersection of State Route (SR) 156 and the adoption of a mitigated negative declaration 

(MND) for the project.  Among other things, the petition sought to force respondents to 

vacate project approvals and compel the preparation of an Environmental Impact Report 

                                              

 
*
 Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is 

certified for publication with the exception of part III. 



 

2 

(EIR) under the California Environmental Quality Act (CEQA) (Pub. Resources Code, 

§ 21000 et seq.).
1
 

On March 14, 2016, the trial court granted a so-called “Peremptory Writ of 

Mandate of Interlocutory Remand for Reconsideration of Potential Noise Impacts” 

(March 2016 decision), which required respondents to set aside the resolutions, 

reconsider the significance of the project’s potential noise impacts, take further action 

consistent with CEQA, and file a return to the writ.  ACCORD did not appeal from that 

decision.  It now appeals from the so-called “Final Judgment on Petition for Writ of 

Mandamus” subsequently filed on December 12, 2016 (December 2016 decision), which 

determined that respondents’ supplemental return complied with the peremptory writ and 

with CEQA as directed. 

On appeal, ACCORD argues that (1) the City was required to prepare an EIR 

because there was substantial evidence in the record supporting a fair argument that the 

proposed project may have significant, unmitigated traffic and noise impacts and that 

(2) the project violated the City’s municipal code governing “formula retail businesses.” 

This court requested supplemental briefing to determine (1) whether the 

March 14, 2016 decision—which resolved all issues raised by the petition, granted a 

peremptory writ, and required a return—was in fact the final judgment, (2) whether the 

December 2016 decision was an order after judgment, and (3) the proper scope of 

appellate review.  We now conclude that the March 2016 decision was the final judgment 

and the December 2016 decision was a postjudgment order.  We consider ACCORD’s 

                                              
1
 All further statutory references are to the Public Resources Code unless 

otherwise specified.  All references to “Guidelines” are to the state CEQA Guidelines 

implementing CEQA (Cal. Code Regs., tit. 14, § 15000 et seq.)  “[C]ourts should afford 

great weight to the Guidelines except when a provision is clearly unauthorized or 

erroneous under CEQA.  [Citation.]”  (Laurel Heights Improvement Assn. v. Regents of 

University of California (1988) 47 Cal.3d 376, 391, fn. 2.) 



 

3 

contentions insofar as they are cognizable in this appeal and find them meritless.  

Accordingly, we affirm the December 2016 decision. 

I 

Administrative and Procedural History 

Harbhajan Dadwal (Dadwal), the real party in interest (RPI), filed an application 

for informal project review. 

An Initial Study and Mitigated Negative Declaration (IS/MND), dated 

“January 2014,” was prepared for the City concerning the proposed project. 

A notice of intent to adopt a mitigated negative declaration (MND) was filed on 

January 14, 2014. 

By resolution adopted on February 4, 2014 (Resolution 2014-04), the City’s 

planning commission (Planning Commission) approved Dadwal’s application for a 

design review permit (Design Review Project No. DR 2014-101) and his application for a 

conditional use permit (CUP 2014-101), subject to certain conditions and mitigation 

measures.  By letter dated February 11, 2014, Leal Vineyards, Inc. appealed the Planning 

Commission’s approvals. 

 A second IS/MND, dated July 31, 2014, concerning the project was prepared for 

City. 

 A comment letter received from the California Department of Transportation 

(Caltrans) on September 9, 2014 offered two comments.  The first comment concerned 

“the need for an eastbound right turn channelization/turning lane” for traffic entering 

SR 156 from The Alameda.  Caltrans stated in the letter: “Considering the speeds on 

SR 156 and the fact that this project will essentially double the amount of vehicle slowing 

in the through lane to navigate the turn (from existing 55 to 99 trips), these impacts are 

project-specific and should be mitigated prior to opening day of the project.  This 

improvement is important for safety of the intersection since serious rear-end collisions 

can occur under these circumstances.”  The second comment concerned the requirement 



 

4 

of an encroachment permit.  Caltrans’s letter explained that “[a]ny work within the State 

right-of-way will require an encroachment permit issued from Caltrans.”  It stated that 

“[d]etailed information such as complete drawings, biological and cultural resource 

findings, hydraulic calculations, environmental reports, traffic study, etc., may need to be 

submitted as part of the encroachment permit process.”  

 Another notice of intent to adopt an MND was filed on October 14, 2014. 

By resolution adopted on November 18, 2014 (Resolution 2014-43), the City 

Council (1) made findings concerning CEQA, the second IS/MND, and the project and 

(2) approved the second IS/MND and the mitigation monitoring program.  By a second 

resolution adopted on November 18, 2014 (Resolution 2014-44), the City Council 

(1) denied the appeal of Leal Vineyards, Inc., (2) approved the Planning Commission’s 

approvals of Dadwal’s applications for a conditional use permit and a design review 

permit, and (3) approved the project, subject to the conditions and mitigation measures 

imposed by the Planning Commission in its Resolution 2014-04, Exhibit C.  In its second 

resolution, the City Council also made CEQA and project findings and approved 

conditions of project approval. 

A notice of determination was filed on November 19, 2014. 

On December 19, 2014, ACCORD filed its petition.  It described the proposed 

project as follows:  “[A]n ARCO gas station including 6 gas pumps, 12 fuel dispensing 

stations, a 2,980 square foot convenience store, and a 3,342 square foot fast food 

restaurant to be illuminated with lighted signs and open from 5 a.m. until 11 p.m. every 

day with daily truck deliveries.” 

The petition alleged multiple CEQA violations including that the City violated 

CEQA by not preparing an EIR because construction and operation of the project would 

cause significant environmental impacts.  It also alleged that substantial evidence in the 

record showed that the project conflicted with the City’s general plan and that in 

approving the project, the City violated state planning and zoning law, its own zoning 



 

5 

code, and its municipal code provision applicable to formula retail or restaurant 

businesses (San Juan Bautista Mun. Code, § 11-04-110).
2
 

The petition sought a writ of mandate compelling the City to (1) vacate and set 

aside its 2014 resolution approving the project (Resolution 2014-44), (2) comply with 

CEQA, state planning and zoning law and its own general plan and municipal code, and 

(3) suspend all activity under the resolution that could affect the environment until such 

compliance.  It also sought an injunction prohibiting the City and the RPI from “taking 

any action to implement or enforce the Resolution, including any action to begin grading 

or construction of the Project.” 

Hearings were held on the petition on February 8, 2016 and February 22, 2016.  

After the hearings, the court issued the March 2016 decision, which had been prepared by 

attorneys for the RPI. 

The March 2016 decision indicated the trial court determined that the issue of 

potential noise impacts was severable pursuant to section 21168.9 and that the project and 

the challenged actions of respondents were otherwise “in compliance with CEQA.”  The 

decision found in favor of respondents and the RPI on all other “issues raised in the 

Petition.”  

The March 2016 decision compelled respondents to set aside Resolutions 2014-43 

and 2014-44, and it directed respondents to reconsider the noise impacts of the proposed 

project, to determine whether any significant noise impacts could be mitigated to less 

than significant levels, to adopt any appropriate and feasible mitigation measures, and to 

adopt the appropriate environmental document or take other appropriate action consistent 

with CEQA.  The decision also prohibited respondents from permitting, and the RPI from 

                                              
2
 The City’s municipal code defines “[f]ormula retail or restaurant business 

development” to mean “a retail, restaurant, or fast-food business that is required by 

contractual or other arrangement to maintain standardized services, merchandise, menus, 

ingredients, food preparation, uniforms, decor, logos, architecture, signs, or similar 

features.”  (San Juan Bautista Mun. Code, § 11-29-010.)  
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undertaking, any project construction activities that could result in any change or 

alteration to the physical environment until the resolutions had been “reconsidered” and 

“brought . . . into compliance with CEQA.” 

The March 2016 decision directed the City to take the following action:  “CITY 

shall undertake such further studies and proceedings as may be necessary and appropriate 

to evaluate and consider the proposed Project’s noise impacts on the environment, 

determine whether any such impacts that may be significant can be mitigated to less than 

significant levels, and if appropriate and feasible, adopt mitigation measures.  Such 

compliance may take the ultimate form of adoption of a negative declaration, [an MND], 

[a] focused EIR, rejection of any of the above, or such other action consistent with CEQA 

as may be appropriate.”  The City was also directed to “comply with all notice and 

procedural requirements of CEQA, including an opportunity for public review, comment, 

and a hearing on any further action proposed by [the City].”  It ordered respondents to 

file a return to the writ no later than October 10, 2016. 

Respondents’ supplemental return to the writ stated that respondents had filed a 

return to the writ prior to the return date of October 10, 2016 and that the supplemental 

return had been filed “to advise the court that the Project was approved after a public 

hearing on October 18, 2016.”  The supplemental return stated:  “On April 19, 2016, the 

Respondents adopted Resolutions [sic] 2016 -21, setting aside Resolutions 2014-43 and 

2014-44, which approved the Project.  A new noise analysis for the project was prepared 

by Charles M. Salter Associates Inc. and completed on April 18, 2016.  A new [IS/MND] 

was prepared, by Hatch, Mott, and McDonald on July 11, 2016, which incorporated the 

new noise analysis.  The matter was fully and legally noticed and full rights were given 

by the public to participate in the process.  After hearing all information presented by the 

public, the City Council at the hearing on appeal on November 18, 2014, after having 

reviewed all materials included with the agenda packet, heard and considered all 

comments and materials made and submitted by Petitioner, Applicant, staff, and other 
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interested parties approved the project and adopted Resolutions 2016-47 and 2016-48 

approving the Project.”  The City requested entry of final judgment. 

ACCORD filed its opposition and objections to the supplemental return and 

proposed final judgment.  It argued that respondents’ supplemental return did not 

demonstrate compliance with CEQA or the peremptory writ and that adoption of an 

MND was an abuse of discretion.  ACCORD maintained that there was a fair argument 

that the project could potentially result in adverse environmental noise impacts and 

therefore, preparation of an EIR was required.  The RPI filed a reply to ACCORD’s 

opposition and objections. 

The December 2016 decision stated that “at the February 22, 2016 hearing[, the 

trial court had] ruled in favor of RPI and Respondent on all matters presented by the 

Petitioner except for the issue of whether the project would produce noise impacts 

sufficient to produce an EIR.”  It recited that “[p]ursuant to this Court’s Peremptory Writ, 

Respondent[s] set aside Resolutions 2014-43 and 2014-44 on April 19, 2016, and 

prepared a new noise analysis utilizing the traffic data from the traffic report in the 

previously adopted [MND].  The new noise analysis was prepared by Charles M. Salter 

Associates, Inc. and found the Project would not produce significant noise impacts, with 

mitigation measures. . . .  A Revised [IS/MND] . . . was prepared by Hutch Mott 

MacDonald on July 11, 2016 which incorporated the new noise analysis and mitigation 

measures.” 

The December 2016 decision stated that “[i]n compliance with the terms of the 

Peremptory Writ, Respondent filed a Return to the Writ on October 10, 2016 stating that 

the Project was set for hearing on October 18, 2016 and that Respondent would inform 

the Court as to the action taken in that hearing via a supplemental return.”  It also recited:  

“After hearing and considering comments and materials submitted by the public, the 

Petitioner, the Applicant, staff, and other interested parties, and after reviewing all 

materials included in the staff report and agenda packet at the public hearing before the 
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City Council of San Juan Bautista on October 18, 2016, the City Council approved the 

project and adopted Resolutions 2016-47 and 2016-48.  Resolution 2016-48 served to 

approve the project with conditions and appropriate mitigation measures[] and deny the 

appeal of the project, and Resolution 2016-47 served to adopt the Revised [IS/MND].” 

The December 2016 decision stated that respondents had filed a supplemental 

return demonstrating compliance with the peremptory writ and CEQA.  Although the 

court had already resolved the petition’s allegations and granted a peremptory writ, it 

ostensibly “denied” ACCORD’s petition for writ of mandamus and entered “[j]udgment” 

in favor of respondents and the RPI “in all matters.”  Attached as exhibits to the 

December 2016 decision were the new noise analysis prepared for the City, dated 

April 18, 2016, and the City’s new resolutions (Resolutions 2016-47 and Resolution 

2016-48).
3
 

By notice of appeal filed on February 17, 2017, ACCORD appeals from the 

December 2016 decision. 

II 

Cognizable Contentions on Appeal 

This court directed the parties and the RPI to address in supplemental briefing the 

following issues:  (1) whether the March 2016 decision was the final judgment despite its 

label; (2) whether the December 2016 decision was a postjudgment order despite its 

label; and (3) whether ACCORD’s contentions had been forfeited and are not cognizable 

                                              
3
 By resolution adopted on October18, 2016 (Resolution 2016-47), the City 

Council approved a new IS/MND and a mitigation monitoring program.  By a second 

resolution adopted on that same date (Resolution 2016-48), the City Council adopted 

CEQA and project findings, approved conditions of project approval, denied an appeal of 

the Planning Commission’s approvals of the project, approved the Planning 

Commission’s decision to approve applications CUP 2014-11 and DR 2014-11, and 

approved the project, subject to the conditions and mitigation measures imposed.  Both 

resolutions contained a factual recital indicating that a new IS/MND had been prepared, 

which incorporated the new noise analysis. 
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on this appeal except insofar as they relate to whether the trial court erred in determining 

that respondents fully complied with its March 2016 decision.
4
 

A.  Grant of the Peremptory Writ was the Final Judgment for Appeal Purposes 

“The right to appeal is wholly statutory.  [Citation.]”  (Dana Point Safe Harbor 

Collective v. Superior Court (2010) 51 Cal.4th 1, 5.)  In general, a civil appeal may be 

taken “[f]rom a judgment, except an interlocutory judgment.”  (Code Civ. Proc., § 904.1, 

subd. (a)(1).)  An appeal may also be taken from “an order made after a judgment made 

appealable by” Code of Civil Procedure section 904.1, subdivision (a)(1).  (Code Civ. 

Proc., § 904.1, subd. (a)(2).) 

In general, “[a] judgment is the final determination of the rights of the parties in an 

action or proceeding.”  (Code Civ. Proc., § 577, italics added.)  Likewise, “[a] judgment 

in a special proceeding is the final determination of the rights of the parties therein.”
5
  

(Code Civ. Proc., § 1064; see Code Civ. Proc., § 1109.)  Writs of mandamus
6
 are “special 

proceedings of a civil nature” governed by provisions in Part 3 of the Code of Civil 

Procedure.  (See Code Civ. Proc., § 1084 et seq.; see also Dhillon v. John Muir Health, 

supra, 2 Cal.5th at p. 1115.) 

“Under the one final judgment rule, ‘ “an appeal may be taken only from the final 

judgment in an entire action.” ’  [Citation.]  ‘ “The theory [behind the rule] is that 

piecemeal disposition and multiple appeals in a single action would be oppressive and 

                                              
4
 On this court’s own motion, we strike the “Declaration of Zachary Walton” filed 

on behalf of ACCORD on the same date as its supplemental briefing and the “Declaration 

of Cody Phillips” filed on behalf of the RPI as part of his supplemental brief.  Both were 

filed without this court’s permission and went beyond the request for supplemental 

briefing.  Respondents join in the RPI’s supplemental brief. 
5
 “[U]nless the statute creating the special proceeding prohibits an appeal, there is 

an appeal from a final judgment entered in a special proceeding.  [Citation.]”  (Knoll v. 

Davidson (1974) 12 Cal.3d 335, 343 [peremptory writ of mandate]; accord Dhillon v. 

John Muir Health (2017) 2 Cal.5th 1109, 1115.) 
6
 A “writ of mandamus may be denominated a writ of mandate.”  (Code Civ. 

Proc., § 1084.) 
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costly, and that a review of intermediate rulings should await the final disposition of the 

case.” ’  [Citations.]”  (In re Baycol Cases I & II (2011)51 Cal.4th 751, 756.) 

“It is not the form of the decree but the substance and effect of the adjudication 

which is determinative.  As a general test, which must be adapted to the particular 

circumstances of the individual case, it may be said that where no issue is left for future 

consideration except the fact of compliance or noncompliance with the terms of the first 

decree, that decree is final, but where anything further in the nature of judicial action on 

the part of the court is essential to a final determination of the rights of the parties, the 

decree is interlocutory.”  (Lyon v. Goss (1942) 19 Cal.2d 659, 670; accord, Griset v. Fair 

Political Practices Com’n (2001) 25 Cal.4th 688, 698-699 (Griset).)  “[A] judgment is 

final, and therefore appealable, ‘ “ ‘when it terminates the litigation between the parties 

on the merits of the case and leaves nothing to be done but to enforce by execution what 

has been determined.’ ” ’  [Citation.]”  (Dhillon v. John Muir Health, supra, 2 Cal.5th at 

p. 1115.)  For example, “[a] decree in equity which is denominated ‘interlocutory’ and 

directs a further hearing for certain purposes, may make so complete and final an 

adjudication of all issues of fact and law as to constitute a ‘final judgment’ within the 

meaning of that term as used in the statutes concerning appeals.”  (Lyon v. Goss, supra, 

19 Cal.2d at p. 669.) 

A judgment labeled “interlocutory” nevertheless may be final for purposes of 

appeal if it is a final determination of the parties’ rights.  In Eldridge v. Burns (1978) 76 

Cal.App.3d 396, the trial court issued a decision labeled “ ‘Interlocutory Judgment’ ” (id. 

at p. 402) which expressly stated that “[t]his is an interlocutory judgment and the court 

retains jurisdiction to resolve disputes between [the parties] . . . .”  (Ibid., fn. 1.)  The 

appellate court observed that “[t]he mere fact that other proceedings were deemed 

necessary by the court to carry the judgment into effect did not render the judgment 

interlocutory rather than final.”  (Id. at p. 405.)  It concluded that the so-called 

interlocutory judgment was an appealable final judgment because “there was nothing 
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further in the nature of judicial action on the part of the court essential to a final 

determination of the asserted rights of the respective parties” in that “[t]hose rights were 

fully established by the judgment.”  (Ibid.) 

Contrariwise, an order labeled a “ ‘final judgment’ ” may not be a final judgment.  

“[N]o effect can or should be given to [a final judgment] label if the judgment does not in 

fact conclude matters between the parties.  [Citation.]”  (Jackson v. Wells Fargo Bank 

(1997) 54 Cal.App.4th 240, 244].)  “It is the substance and effect of the court’s order or 

judgment and not the label that determines whether or not it is appealable.  [Citation.]”  

(Art Movers, Inc. v. Ni West, Inc. (1992) 3 Cal.App.4th 640, 645.) 

“In its most fundamental sense, ‘finality’ is an attribute of every judgment at the 

moment it is rendered; indeed, if a judicial determination is not immediately ‘final’ in this 

sense it is not a judgment, no matter what it is denominated.  The Legislature has 

incorporated this meaning of finality into the very definition of a judgment:  ‘A judgment 

is the final determination of the rights of the parties in an action or proceeding.’  (Code 

Civ. Proc., § 577, italics added.)”  (Sullivan v. Delta Air Lines, Inc. (1997) 15 Cal.4th 

288, 304.)  “Finality in this sense not only makes a judicial determination a judgment, it 

also makes that judgment appealable. . . .  ‘A judgment that leaves no issue to be 

determined except the fact of compliance with its terms is appealable.’  [Citation.]”  

(Ibid.) 

As indicated, “[a] judgment in a special proceeding is the final determination of 

the rights of the parties therein” (Code Civ. Proc., § 1064), and writs of mandamus are 

“special proceedings of a civil nature.”  (See Code Civ. Proc., § 1084 et seq.; see also 

Dhillon v. John Muir Health, supra, 2 Cal.5th at p. 1115.)  A writ of mandate “may be 

either alternative or peremptory.”  (Code Civ. Proc., § 1087.)  An alternative writ of 

mandate “command[s] the party to whom it is directed immediately after the receipt of 

the writ, or at some other specified time, to do the act required to be performed, or to 

show cause before the court at a time and place then or thereafter specified by court order 
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why he has not done so.”  (Ibid.)  In contrast, a peremptory writ of mandate commands a 

party to do the act required.  (Ibid.) 

Where a petitioner seeks a writ of mandate, statutory law allows a peremptory writ 

to be issued in the first instance “if the application is upon due notice and the writ is 

allowed.”  (Code Civ. Proc., § 1088.)  Thus, a peremptory writ is either preceded by 

issuance of an alternative writ or issued in the first instance.
7
  (See Asimow et al., Cal. 

Practice Guide: Administrative Law (The Rutter Group 2017) ¶ 20:210, p. 20-24; see also 

id., ¶ 18:262, p. 18-37.) 

In general, “[w]hen the trial court issues its judgment granting a peremptory writ, 

the respondent has two choices: to appeal that judgment or to comply with it.”  (Los 

Angeles Intern. Charter High School v. Los Angeles Unified School Dist. (2012) 209 

Cal.App.4th 1348, 1354.)  But if a writ petition has been joined with other causes of 

action and a decision leaves substantive issues or causes of action to be resolved in future 

proceedings, there may not be a final judgment yet.  (See Griset, supra, 25 Cal.4th at 

                                              
7
 The issuance of an alternative writ of mandate contemplates responsive 

pleadings, including a return (by way of demurrer, a verified answer, or both) (Code Civ. 

Proc., § 1089; see id., § 1089.5) and a reply (see In re Scott (1928) 205 Cal. 525, 526-

527; see also Code Civ. Proc., § 1091; Hunt v. Mayor and Council of City of Riverside 

(1948) 31 Cal.2d 619, 623 [allegations of answer will be accepted as true if not 

controverted]), and a hearing and possibly evidentiary proceedings (see Code Civ. Proc., 

§§ 1087-1088, 1090, 1091, 1094; see also Gomez v. Superior Court (2012) 54 Cal.4th 

293, 301).  If a petitioner prevails on an alternative writ, the trial court grants a 

peremptory writ of mandate (see Code Civ. Proc., § 1095).  When the respondent 

prevails, a court denies a peremptory writ and discharges the alternative writ.  (See Cal. 

Civ. Writ Practice (Cont. Ed. Bar 4th ed. 2018) § 9.48, p. 9-18; Cal. Judges Benchbook: 

Civ. Proc. After Trial (2017 ed.) Other Writ Proceedings in Superior Court, § 5.26, 

p. 352)  In the situation where a respondent performs the act required in the alternative 

writ before judgment, “the writ has accomplished the purpose of the mandamus 

proceedings and the petition should be dismissed as moot.  [Citations.]”  (Bruce v. 

Gregory (1967) 65 Cal.2d 666, 671; see Environmental Protection Information Center, 

Inc. v. State Bd. of Forestry (1993) 20 Cal.App.4th 27, 28 [“after an alternative writ of 

mandate is fully complied with by the respondent, the issuing court retains no continuing 

jurisdiction in such proceedings over the subject matter of the writ petition”].) 
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pp. 696-697; see also id. at p. 699 [“denial of plaintiffs’ petition for a writ of mandate 

disposed of all issues in the action” and was a final judgment]; Morehart v. County of 

Santa Barbara (1994) 7 Cal.4th 725, 743 [“an appeal cannot be taken from a judgment 

that fails to complete the disposition of all the causes of action between the parties even if 

the causes of action disposed of by the judgment have been ordered to be tried separately, 

or may be characterized as ‘separate and independent’ from those remaining”].) 

The grant of a peremptory writ “may include a return date as a technique for 

ensuring compliance and closure.”  (Cal. Judges Benchbook: Civ. Proc. After Trial 

(CEJR 2017) Other Writ Proceedings in Superior Court, § 5.27, p. 353.)  Although also 

called a “return,” the return to a peremptory writ is different from a return to an 

alternative writ in that its purpose is to ensure that respondent took the actions required 

by the writ.  (See 1 Cal. Civ. Writ Practice (Cont. Ed. Bar 4th ed. 2018) §§ 8.2, 9.42, 

10.3-10.9, pp. 8-4, 9-17, 10-2 to 10-5; Los Angeles Intern. Charter High School v. Los 

Angeles Unified School Dist., supra, 209 Cal.App.4th at p. 1355.)  “Generally, the return 

to the peremptory writ will take one of two forms: that respondent has complied or that it 

has appealed or otherwise has grounds not to have complied.”  (Asimow et al., Cal. 

Practice Guide: Administrative Law (The Rutter Group 2017) ¶ 21:280, p. 21-35.)  The 

fact that “there are additional proceedings involving the return on the [peremptory] writ 

does not change the finality of the judgment issuing the writ.  [Citation.]  The order 

following the hearing into the adequacy of [a respondent’s] return on the writ is 

appealable as an order enforcing the judgment.  [Citations.]”  (Los Angeles Intern. 

Charter High School v. Los Angeles Unified School Dist. (2012) 209 Cal.App.4th 1348, 

1354-1355.)  “On appeal from an order discharging a [peremptory] writ, the issue is 

whether the trial court erred in ruling that the respondent . . . complied with the writ.”  

(Id. at p. 1355.) 

We note that the confusingly titled March 2016 decision (“Peremptory Writ of 

Mandate of Interlocutory Remand . . .”) was prepared by the attorneys for the RPI.  Its 
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label is seemingly self-contradictory because an interlocutory remand is not a final 

judgment, whereas the grant of a peremptory writ is ordinarily a final judgment unless 

there remain undecided claims or pending causes of action (such as where there is a 

combined pleading and the entire controversy is not resolved).  (See Griset, supra, 25 

Cal.4th at p. 697.)  We now examine the substance and effect of the decision to determine 

whether it was the final judgment in this case. 

The March 2016 decision disposed of all CEQA and non-CEQA issues raised by 

the petition and concluded that respondents had not complied with CEQA with respect to 

the potential noise impacts of the project.  The decision was not tentative or partial.  The 

March 2016 decision left for future determination only whether respondents had obeyed 

the peremptory writ, and they were required to demonstrate their compliance by a return.  

The issue to be determined at a future hearing was whether respondents’ new actions 

complied with the peremptory writ, which required reconsideration of the project’s 

potential noise impacts and compliance with CEQA going forward.  Of course, the 

petition did not raise any claim of error regarding those new actions. 

But the March 2016 decision itself stated that it was not the final judgment in the 

case.  It stated that following the return, the court would “conduct such further 

proceedings as are necessary and appropriate and determine whether to enter a final 

Judgment.”  It further declared:  “Nothing contained herein shall be construed as a final 

Judgment for purposes of appellate review by any party to this action.” 

The parties have not directed us to any California case holding that the subjective 

intentions of the court or the parties as to the finality of a decree can trump its actual 

substance and effect for purposes of appeal.  Although the March 2016 decision had the 

effect of sending the matter back to respondents for further action and thus could be 

regarded as a remand in the most general sense, its self-description as a nonappealable, 

interlocutory remand was not determinative. 
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The substance and effect of the March 2016 decision, which granted a peremptory 

writ, compel our conclusion that it was the final judgment for purposes of appeal.  (See 

Griset, supra, 25 Cal.4th at p. 700; see also Dhillon v. John Muir Health, supra, 2 Cal.5th 

at p. 1117; Public Defenders’ Organization v. County of Riverside (2003) 106 

Cal.App.4th 1403, 1410 [where rights put at issue by petition for writ of mandate had 

been adjudicated, the issue “[w]hether the County [was] complying with that judgment 

[granting a petition for writ of mandate] is not relevant to whether the judgment is final 

and appealable.”].)  While a trial court has continuing jurisdiction to ensure compliance 

with a peremptory writ of mandate (see County of Inyo v. City of Los Angeles (1976) 61 

Cal.App.3d 91, 95; Code Civ. Proc., § 1097), the writ’s validity is not at issue on appeal 

from an order enforcing the writ.  (See Robles v. Employment Development 

Department (2015) 236 Cal.App.4th 530, 546.)  The reviewing court’s focus is on a 

respondent’s response to the grant of the writ and “the trial court’s assessment of that 

response.  [Citation.]”  (Ibid.) 

In light of our conclusion, the December 2016 decision could not be the final 

judgment, regardless of its title.  “[A]n order regarding adequacy of a return [is an order] 

relating to enforcement of a judgment” (City of Carmel-By-The-Sea v. Board of 

Supervisors (1982) 137 Cal.App.3d 964, 971), and it is appealable as an order after an 

appealable judgment.  (Ibid.; see Ballona Wetlands Land Trust v. City of Los Angeles 

(2011) 201 Cal.App.4th 455, 464, fn. 2 (Ballona); Code Civ. Proc., 904.1, subd. (a)(2); 

Leftridge v. City of Sacramento (1941) 48 Cal.App.2d 589, 595 [order discharging 

peremptory writ was an appealable postjudgment order].)  Accordingly, despite its label, 

the December 2016 decision was actually an appealable postjudgment order (Code Civ. 

Proc., § 904.1, subd. (a)(2)), which is most reasonably construed as an order discharging 

the peremptory writ. 
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B.  Interlocutory Remands 

ACCORD urges us to conclude that the March 2016 decision was an interlocutory 

remand order from which it could not appeal.  ACCORD relies heavily on Voices of the 

Wetlands v. State Water Resources Control Bd. (2011) 52 Cal.4th 499 (Voices), a non-

CEQA, administrative mandamus action (Code Civ. Proc., § 1094.5).  In Voices, the trial 

court ordered an interlocutory remand to a regional water board, requiring it to reconsider 

a finding.  (Voices, supra, 52 Cal.4th at pp. 511-513, 535.)  ACCORD has not shown by 

reference to the record that review by petition for writ of administrative mandamus was 

available to review respondents’ challenged actions.
8
  (See Code Civ. Proc., 1094.5, 

subd. (a).) 

In Voices, “the administrative record did not support one finding by the agency in 

support of its issuance of a permit essential to the permittee’s operations.”  (Voices, 

supra, 52 Cal.4th at p. 535.)  The California Supreme Court concluded that the trial court 

could properly order a limited, prejudgment remand to allow the administrative agency to 

reconsider its findings that lacked sufficient evidentiary support and the agency could 

consider additional evidence upon remand.  (Id. at p. 526; see id. at pp. 530 [“no error in 

the trial court’s use of an interlocutory remand to resolve perceived deficiencies” in 

regional water board’s finding], 535 [trial court “acted properly by remanding to the 

agency for additional evidence and analysis”].) 

In Voices, the Supreme Court stated that “properly understood and interpreted, 

subdivisions (e) and (f) of section 1094.5 impose no absolute bar on the use of 

                                              
8
 The inquiry in an administrative mandamus proceeding “extend[s] to the 

questions whether the respondent has proceeded without, or in excess of, jurisdiction; 

whether there was a fair trial; and whether there was any prejudicial abuse of discretion.”  

(Code Civ. Proc., § 1094.5, subd. (b).)  “Abuse of discretion is established if the 

respondent has not proceeded in the manner required by law, the order or decision is not 

supported by the findings, or the findings are not supported by the evidence.”  (Ibid.) 
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prejudgment limited remand procedures such as the one employed here.”
9
  (Voices, 

supra, 52 Cal.4th at p. 526.)  The court disapproved two cases (Sierra Club v. Contra 

Costa County (1992) 10 Cal.App.4th 1212; Resource Defense Fund v. Local Agency 

Formation Com. (1987) 191 Cal.App.3d 886) to the extent they concluded that section 

1094.5, subdivision (f), imposed a “blanket prohibition on the appropriate use, in an 

administrative mandamus action, of a prejudgment remand for agency reconsideration of 

one or more issues pertinent to the agency’s [quasi-judicial] decision.”  (Voices, supra, 52 

                                              
9
 Section 1094.5, subdivision (e), provides that “[w]here the court finds that there 

is relevant evidence that, in the exercise of reasonable diligence, could not have been 

produced or that was improperly excluded at the hearing before respondent, it may enter 

judgment as provided in subdivision (f) remanding the case to be reconsidered in the light 

of that evidence; or, in cases in which the court is authorized by law to exercise its 

independent judgment on the evidence, the court may admit the evidence at the hearing 

on the writ without remanding the case.”  Section 1094.5, subdivision (f), states:  “The 

court shall enter judgment either commanding respondent to set aside the order or 

decision, or denying the writ.  Where the judgment commands that the order or decision 

be set aside, it may order the reconsideration of the case in light of the court’s opinion 

and judgment and may order respondent to take such further action as is specially 

enjoined upon it by law, but the judgment shall not limit or control in any way the 

discretion legally vested in the respondent.”  In Voices, the Supreme Court reasoned that 

“[o]n its face, subdivision (f) of section 1094.5 indicates the form of final judgment the 

court may issue in an administrative mandamus action” (Voices, supra, 52 Cal.4th at 

p. 526) and that “nothing in subdivision (f) of section 1094.5 purports to limit procedures 

the court may appropriately employ before it renders a final judgment.”  (Ibid.)  The 

court construed subdivision (e) of section 1094.5 as “merely confirm[ing] that while, in 

most cases, the court is limited to the face of the administrative record in deciding 

whether the agency’s decision is valid as it stands, in fairness, the court may consider, or 

may permit the agency to consider, extra-record evidence for a contrary outcome, if 

persuaded that such evidence was not available, or was improperly excluded, at the 

original agency proceeding.  [Citations.]”  (Voices, supra, 52 Cal.4th at p. 532.)  It 

determined that section 1094.5, subdivision (e) did not “prevent the court, upon finding 

that the administrative record itself lacks evidence sufficient to support the agency’s 

decision, from remanding for consideration of additional evidence” in the administrative 

mandamus proceeding.  (Id. at p. 532.)  It concluded that “when a court has properly 

remanded for agency reconsideration on grounds that all, or part, of the original 

administrative decision has insufficient support in the record developed before the 

agency, the statute does not preclude the agency from accepting and considering 

additional evidence to fill the gap the court has identified.”  (Id. at p. 526.) 
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Cal.4th at p. 529.)  The court also disapproved two other cases (Ashford v. Culver City 

Unified School Dist. (2005) 130 Cal.App.4th 344 and Newman v. State Personnel Bd. 

(1992) 10 Cal.App.4th 41) to the extent that their analyses were inconsistent with its 

conclusions that “once the court has reviewed the administrative record, and has found it 

wanting, section 1094.5 does not preclude the court from remanding for the agency’s 

reconsideration in appropriate proceedings that allow the agency to fill the evidentiary 

gap.”  (Voices, supra, 52 Cal.4th at p. 535.) 

In a separate concurring opinion in Voices, Justice Werdegar, joined by Chief 

Justice Cantil-Sakauye, recognized the limited scope of the court’s decision.  (Voices, 

supra, 52 Cal.4th at pp. 539-540.)  Both justices had concurred in the majority opinion.  

The concurring opinion stated that “the majority has no occasion here to consider 

whether a trial court may, similarly, order remand for reconsideration of an agency 

decision for compliance with CEQA without issuing a writ of mandate.”  (Voices, supra, 

52 Cal.4th at p. 539.)  It discussed section 21168.9, a CEQA provision that applies to 

CEQA challenges and requires a trial court to issue a peremptory writ if it finds that a 

public agency’s finding or decision was made in violation of CEQA.  (Voices, supra, 52 

Cal.4th at pp. 539-540.)  It observed that “CEQA contains its own detailed and balanced 

remedial scheme” (id. at p. 540) and concluded that “the majority’s analysis of the 

administrative mandate procedure in this non-CEQA case [did not] speak[] to the 

procedures to be followed when an agency’s action is found to have violated CEQA.”
10

  

(Ibid.) 

                                              
10

 In Highway 68 Coalition v. County of Monterey (2017) 14 Cal.App.5th 883, this 

court “determine[d] that the issue of whether a proposed project is consistent with a 

county’s general plan is not a CEQA issue, and therefore the mandate procedures 

provided for CEQA violations at section 21168.9 [did] not apply.”  (Id. at p. 893.)  This 

court recognized that “an agency’s decisions regarding general plan consistency are 

reviewed by ordinary mandamus.”  (Id. at p. 894.)  Based on Voices, this court then 

rejected a claim that “the trial court was not authorized to utilize the interlocutory remand 

procedure” with respect to “a discrete, non-CEQA issue of general plan consistency.”  
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The California Supreme Court has not decided the propriety of an interlocutory 

remand in CEQA cases.  “A party may seek to set aside an administrative decision for 

failure to comply with CEQA by petitioning for either administrative mandamus (Code 

Civ. Proc., § 1094.5) or traditional mandamus (Id., § 1085).  A petition for administrative 

mandamus is appropriate when the party seeks review of a ‘determination, finding, or 

decision of a public agency, made as a result of a proceeding in which by law a hearing is 

required to be given, evidence is required to be taken and discretion in the determination 

of facts is vested in a public agency, on the grounds of noncompliance with [CEQA],’ 

generally referred to as an ‘adjudicatory’ or ‘quasi-judicial’ decision.  [Citations.]  A 

petition for traditional mandamus is appropriate in all other actions brought ‘to attack, 

review, set aside, void or annul a determination, finding, or decision of a public agency 

on the grounds of noncompliance with [CEQA].  [Citations.]”
 11

   (Western States 

Petroleum Assn. v. Superior Court (1995) 9 Cal.4th 559, 566-567 (Western States).); see 

§§ 21168, 21168.5, 21168.7.) 

In a writ proceeding under CEQA, a mandate order must “be made by the issuance 

of a peremptory writ of mandate specifying what action by the public agency is necessary 

to comply.”  (§ 21168.9, subd. (b), italics added.)  Under section 21168.9, “[i]f a court 

finds . . . that any determination, finding, or decision of a public agency has been made 

without compliance with this division, the court shall enter an order that includes one or 

                                                                                                                                                  

(Id. at p.895.)  In this case, we have no occasion to reconsider whether an interlocutory 

remand is an appropriate order in a non-CEQA traditional mandate proceeding. 
11

 “In a CEQA case, as in other mandamus cases, [appellate] review of the 

administrative record for error is the same as the trial court’s; we review the agency’s 

action, not the trial court’s decision.  [Citations.]”  (Muzzy Ranch Co. v. Solano County 

Airport Land Use Com. (2007) 41 Cal.4th 372, 381.)  “[J]udicial review of agency 

decisions under CEQA is governed by sections 21168 (administrative mandamus) 

and 21168.5 (traditional mandamus).”  (Laurel Heights Improvement Assn. v. Regents of 

University of California (1993) 6 Cal.4th 1112, 1135, italics omitted; see Laurel Heights 

Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 392, 

fn. 5.) 
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more of the following:  [¶] (1) A mandate that the determination, finding, or decision be 

voided by the public agency, in whole or in part.  [¶] (2) If the court finds that a specific 

project activity or activities will prejudice the consideration or implementation of 

particular mitigation measures or alternatives to the project, a mandate that the public 

agency and any real parties in interest suspend any or all specific project activity or 

activities, pursuant to the determination, finding, or decision, that could result in an 

adverse change or alteration to the physical environment, until the public agency has 

taken any actions that may be necessary to bring the determination, finding, or decision 

into compliance with this division.  [¶] (3) A mandate that the public agency take specific 

action as may be necessary to bring the determination, finding, or decision into 

compliance with this division.”  (§ 21168.9, subd. (a)(1)-(3).) 

 The grant of writ relief made pursuant to section 21168.9 must “include only those 

mandates which are necessary to achieve compliance with [CEQA] and only those 

specific project activities in noncompliance with [CEQA].”  (§ 21168.9, subd. (b).)  The 

order must “be limited to that portion of a determination, finding, or decision or the 

specific project activity or activities found to be in noncompliance only if a court finds 

that (1) the portion or specific project activity or activities are severable, (2) severance 

will not prejudice complete and full compliance with this division, and (3) the court has 

not found the remainder of the project to be in noncompliance with this division.”  (Ibid.) 

The statute states that trial court must “retain jurisdiction over the public agency’s 

proceedings by way of a return to the peremptory writ until the court has determined that 

the public agency has complied with [CEQA].”  (§ 21168.9, subd. (b), italics added.)  

“This statutory provision for the retention of jurisdiction reflects the rule that a court 

issuing a peremptory writ of mandate retains jurisdiction to determine the adequacy of 

the return and ensure full compliance with the writ.  [Citations.]”  (Ballona, supra, 201 

Cal.App.4th at p. 479.) 
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While we question whether an interlocutory remand is permissible under 

section 21168.9, which requires relief (where warranted) by peremptory writ rather than 

by an alternative writ or order to show cause,
12

 it is unnecessary to resolve the legal 

question here.  As explained, in substance and effect, the March 2016 decision was the 

final determination of the parties’ rights—i.e., the final judgment, in this case.  (Code 

Civ. Proc., § 1064.) 

C.  Scope of Review and Cognizable Issues on Appeal 

Code of Civil Procedure section 906 provides that “[u]pon an appeal pursuant to 

[s]ection 904.1 or 904.2, “the reviewing court may review the . . . decision and any 

intermediate ruling, proceeding, order or decision which involves the merits or 

necessarily affects the judgment or order appealed from or which substantially affects the 

rights of a party . . . .”  (Code Civ. Proc., § 906.)  But Code of Civil Procedure 

section 906 makes clear that “[t]he provisions of this section do not authorize the 

reviewing court to review any decision or order from which an appeal might have been 

taken.” 

“California follows a ‘one shot’ rule under which, if an order is appealable, appeal 

must be taken or the right to appellate review is forfeited.  [Citations.]”  (Baycol, supra, 

51 Cal.4th at p. 762, fn. 8.)  Since the March 2016 decision was actually an appealable 

final judgment, “it follows that it had to be timely appealed or the right to challenge its 

particulars [was] forever lost.”  (Ibid.) 

                                              

 
12

 It is possible that this peremptory writ requirement precludes interlocutory 

remands.  (See Muzzy Ranch Co. v. Solano County Airport Land Use Com. (2007) 41 

Cal.4th 372, 381 [courts “must bear in mind that ‘[t]he foremost principle under CEQA is 

that the Legislature intended the act “to be interpreted in such manner as to afford the 

fullest possible protection to the environment within the reasonable scope of the statutory 

language.” ’  [Citation.]”; see also Lewis v. Superior Court (1999) 19 Cal.4th 1232, 1265 

(conc. opn. of Baxter, J.) [“The legislative authorization for issuance of a peremptory writ 

in the first instance reflects recognition that, on occasion, immediate judicial action is 

necessary to prevent or correct unauthorized or erroneous action by the respondent or to 

compel the respondent to act when required to do so.”].) 
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By failing to appeal from the March 2016 decision, ACCORD forfeited appellate 

review of the trial court’s findings under section 21168.9 and its other CEQA and non-

CEQA determinations, express or implied, in favor of respondents.
13

  A “trial court’s 

retained jurisdiction under Public Resources Code section 21168.9, subdivision (b) is 

limited to ensuring compliance with the peremptory writ of mandate.”  (Ballona, supra, 

201 Cal.App.4th at p. 480; see Code Civ. Proc., § 1097.)  After considering a petitioner’s 

CEQA challenges and “rendering a final judgment and peremptory writ of mandate, a 

trial court evaluating a return to the writ may not consider any newly asserted challenges 

arising from the same material facts in existence at the time of the judgment” because 

“[t]o do so would undermine the finality of the judgment.”  (Ballona, supra, at p. 480.) 

We conclude that on appeal from the December 2016 decision, which is a post-

judgment order, our review is limited to that decision.  We lack jurisdiction to review the 

grant of the peremptory writ since it was the final judgment from which an appeal might 

have been taken.  (Code Civ. Proc., §§  904.1, subd. (a)(1), 906, 1064.)  Accordingly, 

ACCORD’s present claims that an EIR was required to address the potentially significant 

traffic impacts of the project and that the project violates the substantive requirements of 

the City’s municipal code governing formula retail businesses (see San Juan Bautista 

Mun. Code, §§ 11-04-110, 11-29-010) are not cognizable.  We may review, however, 

ACCORD’s contentions insofar as they assert that, due to the project’s potential noise 

impacts, preparation of an EIR was necessary to comply with the peremptory writ. 

D.  Fairness and Due Process 

 ACCORD also asserts that it was “entitled to rely upon the trial court’s 

characterization of its [March 14, 2016] order as an interlocutory remand” and urges this 

court to recognize that the order was “a non-appealable interlocutory remand order” as a 

                                              

 
13

 The court’s grant of a peremptory writ applied only to ACCORD’s CEQA claim 

regarding noise impacts and not to its other CEQA claims or its non-CEQA claims. 
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matter of fundamental fairness.  The cases cited by ACCORD are not on point or are 

distinguishable. 

 As we have discussed, Voices was not a CEQA case.  (See Voices, supra, 52 

Cal.4th at p. 539 (conc. opn. of Werdegar, J.).)  It did not consider whether an 

interlocutory remand is permissible under section 21168.9.  Most relevant to this case, 

there was no occasion in Voices to consider whether the interlocutory remand order in 

that case was in fact a final judgment based on its substance and effect.  “A decision, of 

course, is not authority for what it does not consider.  [Citation.]”  (Mercury Ins. Group v. 

Superior Court (1998) 19 Cal.4th 332, 348; see People v. Gilbert (1969) 1 Cal.3d 475, 

482, fn. 7 [“It is axiomatic that cases are not authority for propositions not considered.”].) 

 Schenck v. County of Sonoma (2011) 198 Cal.App.4th 949 (Schenck), which is 

mentioned by ACCORD, involved a plaintiff’s “appeal from a judgment in an action 

challenging the approval of a [development] project . . . on grounds that the County of 

Sonoma failed to comply with [CEQA] before issuing [an MND].”  (Id. at p. 952.)  The 

plaintiff “challenged the County’s compliance with CEQA and approval of the project by 

way of a petition for peremptory writ of mandate and injunctive relief filed in the trial 

court . . . .”  (Id. at p. 955.)  “[T]he trial court filed an order that found the County failed 

to furnish proper notice of the Board’s intent to adopt the [MND] to the Bay Area Air 

Quality Management District ([BAAQMD]).”  (Ibid.)  The trial court granted the petition, 

requiring a real party in interest “to provide adequate notice to the BAAQMD, with the 

‘results of such notice’ to determine the ‘further course of action’ needed to ‘cure the 

defects and ensure proper CEQA review of this project.’ ”  (Id. at p. 956.)  “The court 

retained jurisdiction over the matter to ultimately determine the issue of the County’s 

compliance with the notice provisions of CEQA.”  (Ibid.) 

Schenck’s recitation of procedural history mentioned that the plaintiff had “filed 

an appeal from the trial court’s order,” which the appellate court had dismissed.  

(Schenck, supra, 198 Cal.App.4th at p. 956.)  According to the opinion, “the County filed 
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a ‘Certificate of Compliance’ . . . on April 29, 2010, which informed the court ‘of the 

County’s timely and complete compliance’ with the order to provide proper notice to the 

BAAQMD, and requested dismissal of the petition for writ of mandate with prejudice.”  

(Ibid.)  “The parties subsequently filed a stipulation that the County’s Certificate of 

Compliance served as a return to the writ of mandate (Code Civ. Proc., § 1108), and to 

entry of the trial court’s prior order as a ‘final, appealable judgment’ in the case.  

Pursuant to the stipulation, on July 19, 2010, the trial court issued a final judgment in the 

terms of the prior order.”  (Ibid., italics added.) 

On appeal in Schenck, the plaintiff sought to characterize “the trial court’s order as 

‘an improper interlocutory remand,’ and [the plaintiff] maintain[ed] that the court was 

‘required to set aside Project approval for failure to provide notice to a responsible 

agency.’ ”  (Schenck, supra, 198 Cal.App.4th at p. 960.)  The Court of Appeal, First 

District, Division 1, found “nothing in the trial court’s order that contravened the 

remedial procedures sanctioned by CEQA” in section 21168.9.  (Id. at p. 961.)  The 

appellate court also determined that the plaintiff had “forfeited any objection to the form 

of relief” by failing to object in the trial court.  (Ibid.) 

We see nothing in Schenck that supports ACCORD’s current claim that 

fundamental fairness and due process require this court to reach its challenges to the 

March 2016 decision, which we have concluded was the final judgment, on appeal from 

the trial court’s subsequent December 2016 decision, which we have concluded is a post-

judgment order determining the adequacy of respondents’ return to the peremptory writ.  

While the Court of Appeal, First District, may have dismissed the plaintiff’s original 

appeal in Schenck, for a reason we might only surmise, Schenck contains no holding that 

supports ACCORD’s fairness argument.  An appellate decision is authority “only ‘for the 

points actually involved and actually decided.’  [Citations.]”  (Santisas v. Goodin (1998) 

17 Cal.4th 599, 620.) 
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ACCORD asserts that if this court recharacterizes the March 2016 decision as a 

final judgment, ACCORD would be deprived of “its due process rights to full judicial 

review” and that fundamental fairness requires this court to hear its appeal from that 

decision.  It cites two cases to support those assertions. 

In Adoption of Alexander S. (1988) 44 Cal.3d 857 (Alexander S.), an adoption 

proceeding, a natural mother filed a petition to withdraw consent to an independent 

adoption, which the trial court denied.  (Id. at pp. 859, 861.)  The mother did not appeal 

from that denial “within the limitations period of the California Rules of Court” and it 

became final.  (Id. at 859.)  The mother timely appealed from the subsequent denial of 

“her petition to declare a father-child relationship.”  (Id. at p. 863.) 

On appeal from the subsequent denial of her petition to declare a father-child 

relationship in Alexander S., the mother raised “her belated claims” regarding the denial 

of her petition to withdraw consent.  (Alexander S., supra, 44 Cal.3d at p. 863.)  “[O]n its 

own initiative and without notice to the parties,” the appellate court treated the mother’s 

belated claims as a petition for a writ of habeas corpus.  (Ibid.)  The appellate court 

“issued a writ of habeas corpus, ordered the trial court to vacate its judgment denying [the 

mother’s] petition for withdrawal of consent” (id. at pp. 863-864), and denied the 

prospective adoptive parents’ request to file a return to the writ.  (Id. p. 864.) 

On review in Alexander S., the California Supreme Court determined that, since 

the mother had not appealed from the denial of her petition to withdraw consent, which 

was appealable, and did not file a petition for writ of habeas corpus in the appellate court, 

“[o]nce the Court of Appeal had addressed the issue of the father-child relationship, it 

should have stopped there and not addressed [the mother’s] belated claims.”  (Alexander 

S., supra, 44 Cal.3d at p. 864.)  The court concluded that the appellate court had “erred in 

substituting habeas corpus relief for the available remedy of appeal” because “[i]t is well 

settled that ‘habeas corpus cannot serve as a substitute for an appeal, and, in the absence 

of special circumstances constituting an excuse for failure to employ that remedy, the 



 

26 

writ will not lie where the claimed errors could have been, but were not, raised upon a 

timely appeal from a judgment . . . .’  (In re Dixon (1953) 41 Cal.2d 756, 759.)”  (Id. at 

p. 865.)  The Supreme Court held that “habeas corpus may not be used to collaterally 

attack a final nonmodifiable judgment in an adoption-related action where the trial court 

had jurisdiction to render the final judgment.”  (Id. at pp. 867-868.) 

Alexander S. is not helpful to ACCORD.  The case does not, as ACCORD 

suggests, stand for the proposition that due process is “a valid consideration in 

determining whether procedural irregularities affect appellate jurisdiction” or may “under 

certain ‘special circumstances,’ ” render “appellate review . . . proper regardless of the 

timeliness of the filing of a notice of appeal.”  When it mentioned “special 

circumstances” (Alexander S., supra, 44 Cal.3d at p. 865), the Supreme Court was merely 

discussing the availability of habeas corpus relief and referring to the general rule that 

such relief is barred where a claim of error could have been, but was not, raised on direct 

appeal.  (See In re Reno (2012) 55 Cal.4th 428, 490-491 [Dixon rule subject to four 

exceptions]; In re Harris (1993) 5 Cal.4th 813, 825, fn. 3, 829.) 

In Estate of Hanley (1943) 23 Cal.2d 120, the appellant, in her individual capacity, 

filed a notice of appeal from an order approving the “First Account and Report” in the 

administration of an estate, but she filed it “one day beyond the applicable statutory 

period” for filing a notice of appeal.  (Id. at p. 120.)  The notice of entry of the order had 

misstated the date of filing, and an attorney acting for appellant in her separate capacity 

as executrix had served the notice upon appellant’s counsel representing her in her 

individual capacity.  (Id. at pp. 120-121.)  In addition, during a telephone conversation, 

the attorney acting for her as the executrix told her counsel representing her as an 

individual that “the date stated in the notice was correct and the time for appeal should be 

computed accordingly.”  (Id. at p. 122.)  The appellant opposed a motion to dismiss the 

appeal, asserting that “under appropriate circumstances, such as innocent and justifiable 

reliance upon misrepresentations, one may be relieved from the effect of delay in filing a 
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notice of appeal; or, adopting a different theory, the respondent whose misrepresentations 

were the cause of the delay may be estopped to take advantage of it by a motion to 

dismiss.”  (Id. at p. 122.) 

The California Supreme Court was not persuaded by that argument.  It stated: “[I]t 

is immaterial whether the misrepresentations concerning the date upon which the order 

was filed were wilful or inadvertent, whether the reliance thereon was reasonable or 

unreasonable, or whether the parties seeking to dismiss are acting in good faith or not.  It 

may be assumed that the appellant has presented grounds for relief which would be 

sufficient if relief could be granted.  But the requirement as to the time for taking an 

appeal is mandatory, and the court is without jurisdiction to consider one which has been 

taken subsequent to the expiration of the statutory period.  [Citations.]”  (Estate of 

Hanley, supra, 23 Cal.2d at pp. 122-123.)  It further explained: “In the absence of 

statutory authorization, neither the trial nor appellate courts may extend or shorten the 

time for appeal [citation], even to relieve against mistake, inadvertence, accident, or 

misfortune [citations].  Nor can jurisdiction be conferred upon the appellate court by the 

consent or stipulation of the parties, estoppel, or waiver.  [Citations.]  If it appears that the 

appeal was not taken within the 60-day period, the court has no discretion but must 

dismiss the appeal of its own motion even if no objection is made.  [Citations.]”  (Id. at 

p. 123.)  The Supreme Court dismissed the appeal.  (Id. at p. 124.) 

In dicta, the Supreme Court suggested that equitable relief from an untimely filing 

of an appeal from a judgment might be available where a party was prevented from 

timely appealing by another party’s fraud or duress or “circumstances over which he has 

no control.”  (Estate of Hanley, supra, 23 Cal.2d at p. 124.)  ACCORD relies on this 

language but overlooks a subsequent clarifying decision. 

In Hollister Convalescent Hosp., Inc. v. Rico (1975) 15 Cal.3d 660, the Supreme 

Court made clear that the “notion of estoppel” has no “place in determining whether a 

timely notice of appeal has been filed within the jurisdictional period therefor.”  (Id. at 
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p. 674.)  The court stated that “[t]he expiration of a jurisdictional period is not, and by its 

nature cannot, be affected by the actions of the parties.”  (Ibid.)  It held that when a notice 

of appeal “has not in fact been filed within the relevant jurisdictional period—and when 

applicable rules of construction and interpretation fail to require that it be deemed in law 

to have been so filed—the appellate court, absent statutory authorization to extend the 

jurisdictional period, lacks all power to consider the appeal on its merits and must 

dismiss, on its own motion if necessary, without regard to considerations of estoppel or 

excuse.”  (Ibid.) 

This court is not changing the character of the March 2016 decision.  We merely 

recognize its actual substance and effect as the final judgment.  The December 2016 

decision was mischaracterized as the final judgment. 

III 

The Project’s Potential Noise Impacts 

 ACCORD maintains that preparation of an EIR was required because the project’s 

potential, unmitigated noise impacts may significantly affect the environment. 

A.  CEQA 

“To ensure that governmental agencies and the public are adequately informed 

about the environmental impact of public decisions, [CEQA] requires a lead agency (id., 

§ 21067) to prepare an [EIR] before approving a new project that ‘may have a significant 

effect on the environment.’  (Id., § 21151, subd. (a).)”  (Friends of College of San Mateo 

Gardens v. San Mateo County Community College Dist. (2016) 1 Cal.5th 937, 943 

(Friends).)  “ ‘Significant effect on the environment’ means a substantial, or potentially 

substantial, adverse change in the environment.”  (§ 21068.)  “ ‘Significant effect on the 

environment’ ” includes any substantial, or potentially substantial, adverse change in any 

of the physical conditions within the area affected by the project, including ambient 

noise.  (Guidelines, § 15382.) 
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An EIR is “the public document used by the governmental agency to analyze the 

significant environmental effects of a proposed project, to identify alternatives, and to 

disclose possible ways to reduce or avoid the possible environmental damage.”  

(Guidelines, § 15002, subd. (f); see §§ 21002.1, 21061; Banning Ranch Conservancy v. 

City of Newport Beach (2017) 2 Cal.5th 918, 937.)  “ ‘The EIR has been aptly described 

as the “heart of CEQA.”  [Citations.]  Its purpose is to inform the public and its 

responsible officials of the environmental consequences of their decision before they are 

made.’  [Citation.]”  (Friends of the Eel River v. North Coast Railroad Authority (2017) 3 

Cal.5th 677, 713.) 

“Under CEQA and its implementing guidelines, an agency generally conducts an 

initial study to determine ‘if the project may have a significant effect on the 

environment.’  (CEQA Guidelines, § 15063, subd. (a).)   If there is substantial evidence 

that the project may have a significant effect on the environment, then the agency must 

prepare and certify an EIR before approving the project.  [Citations.]  On the other hand, 

no EIR is required if the initial study reveals that ‘there is no substantial evidence that the 

project or any of its aspects may cause a significant effect on the environment.’  (CEQA 

Guidelines, § 15063, subd. (b)(2).)  The agency instead prepares a negative declaration 

‘briefly describing the reasons that a proposed project . . . will not have a significant 

effect on the environment and therefore does not require the preparation of an EIR.’  (Id., 

§ 15371; see id., § 15070.)  Even when an initial study shows a project may have 

significant environmental effects, an EIR is not always required.  The public agency may 

instead prepare [an MND] if ‘(1) revisions in the project plans . . . before the proposed 

negative declaration and initial study are released for public review would avoid the 

effects or mitigate the effects to a point where clearly no significant effect on the 

environment would occur, and (2) there is no substantial evidence in light of the whole 

record before the public agency that the project, as revised, may have a significant effect 
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on the environment.’  (Pub. Resources Code, § 21064.5.)”  (Friends, supra, 1 Cal.5th at 

p. 945.) 

“[W]hen an agency initially proposes a project, an EIR is required ‘whenever it 

can be fairly argued on the basis of substantial evidence that [a] project may have 

significant environmental impact.’  [Citations.]”  (Friends, supra, 1 Cal.5th at p. 957.)  

The Guidelines set forth the fair argument standard:  “If the lead agency determines there 

is substantial evidence in the record that the project may have a significant effect on the 

environment, the lead agency shall prepare an EIR [citation].  Said another way, if a lead 

agency is presented with a fair argument that a project may have a significant effect on 

the environment, the lead agency shall prepare an EIR even though it may also be 

presented with other substantial evidence that the project will not have a significant effect 

[citation].”  (Guidelines, § 15064, subd. (f)(1).)  The fair argument standard “applies by 

its terms to determinations of a lead agency, not of a court.”  (Berkeley Hillside 

Preservation v. City of Berkeley (2015) 60 Cal.4th 1086, 1112 (Berkeley Hillside 

Preservation).) 

Where no evidentiary hearing was required by law, courts review an agency’s 

initial decision to adopt an MND rather than prepare an EIR for compliance with CEQA 

pursuant to section 21168.5 (see Western States, supra, 9 Cal.4th at pp. 567-568).  Such 

inquiry “extend[s] only to whether there was a prejudicial abuse of discretion.”  

(§ 21168.5; cf. § 21168; Code Civ. Proc., § 1094.5, subd. (a).)  “Abuse of discretion is 

established if the agency has not proceeded in a manner required by law or if the 

determination or decision is not supported by substantial evidence.”  (§ 21168.5.) 

But “a reviewing court may not uphold an agency’s decision [not to prepare an 

EIR under the fair argument test during its initial environmental review of a project] 

‘merely because substantial evidence was presented that the project would not have [a 

significant environmental] impact.”  (Berkeley Hillside Preservation, supra, 60 Cal.4th at 

p. 1112; cf. Friends, supra, 1 Cal.5th 937.)  “The [reviewing] court’s function is to 
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determine whether substantial evidence support[s] the agency’s conclusion as to whether 

the prescribed “fair argument” could be made.  If there [is] substantial evidence that the 

proposed project might have a significant environmental impact, evidence to the contrary 

is not sufficient to support a decision to dispense with preparation of an EIR and adopt a 

negative declaration, because it [can] be “fairly argued” that the project might have a 

significant environmental impact.  Stated another way, if the [reviewing] court perceives 

substantial evidence that the project might have such an impact, but the agency failed to 

secure preparation of the required EIR, the agency’s action is to be set aside because the 

agency abused its discretion by failing to proceed “ in a manner required by law.” ’  

[Citation.]”  (Berkeley Hillside Preservation, supra, 60 Cal.4th at p. 1112.) 

B.  Analysis 

ACCORD argues that the proposed project may create significant, unmitigated 

impacts and that, consequently, preparation of an EIR was required under CEQA.  The 

implicit corollary argument is that the trial court should not have determined that 

respondents had complied with CEQA after reconsidering the project’s potential noise 

impacts and that it should have determined that respondents’ return did not comply with 

the peremptory writ.  ACCORD broadly contends that “[t]he fact that the City was 

forced to prepare three MNDs simply confirms what ACCORD has been arguing for 

nearly four years – a Project of this scope in San Juan Bautista needs to have an EIR 

prepared in order to comply with CEQA.” 

The third IS/MND, dated July 11, 2016, explained the trial court’s directive to 

reconsider the project’s potential noise impacts.  It stated: “As required by the Court, on 

April 19, 2016, the City adopted Resolution 2016-21, setting aside Resolutions 2014-43 

and 2014-44, which approved the Project. . . .  [T]he City undertook a new noise 

analysis using the current Project description.  A new [IS/MND] was prepared using the 

new noise analysis.” 
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In arguing on appeal that the project may create significant, unmitigated noise 

impacts, ACCORD directs us to the July 31, 2014 IS/MND, which was prepared by 

Hatch Mott MacDonald (HMM) (the second IS/MND),
14

 the June 17, 2014 noise study 

(prepared by Environmental Consulting Services and incorporated into the second 

IS/MND as Exhibit E), and a couple of emails concerning that noise study. 

The second IS/MND relied on the June 17, 2014 noise study and stated with 

respect to project-generated noise impacts that “[p]otentially significant increases in 

nearby traffic in the future for the receptor locations away from State Route 156 

(particularly receptor locations 1 and 2) are represented by the noise levels in Exhibit 3 

([s]ee Appendix E).”  It further stated that “[t]he anticipated increase in noise levels at 

receptor locations 1 and 2 would be very noticeable and potentially disturbing, although 

within the range of noise levels considered ‘Conditionally Acceptable’ for Low Density 

Residential uses (Exhibit 2 of Appendix E) by San Juan Bautista planning standards.”  

The second IS/MND set forth a mitigation measure to address project-generated traffic 

noises: “Protection from project-related traffic noise at nearby receptors on The 

Alameda and adjacent to the site can be provided to some extent by appropriate noise 

wall protection.  Noise walls or combination wall and landscape berm up to 6 feet high 

(6-feet maximum per zoning ordinance) of either double wood construction, masonry, 

Plexiglas, or glass, or some combination of these materials, around yards and on the 

south property line of the project, could reduce traffic noise levels 6-8 dB in the adjacent 

sensitive receptor areas.”  

The June 17, 2014 noise study stated that “[t]raffic volumes on the Alameda 

ha[d] been estimated for peak Cumulative Conditions ([in the year] 2035), which 

include[d] project-generated traffic and traffic increases by other approved projects in 

the area, in the HMM project traffic study . . . .”  Exhibit 3 of the noise study showed the 

                                              
14

 The first IS/MND was prepared by the City’s planning department. 
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existing traffic noise impacts and the cumulative traffic noise impacts from the project 

in terms of Ldn (dBA) at three locations.
15

  

A June 19, 2014 email, sent to the City’s planning department from a senior 

project scientist working for HMM, offered comments on the noise study.  It stated: 

“Mitigation for ‘Cumulative Conditions’ involves the construction of soundwalls [sic] at 

the residential homes.  It states that they would reduce noise levels by 6 to 8 DB if 

constructed around the yards.  I assume this would mean along the front yard.  This may 

not be feasible considering it would significantly limit site distance for vehicles exiting 

those driveways along The Alameda (in proximity to Highway 156).  Please note that 

this could potentially be considered a significant cumulative impact if the mitigation is 

not feasible.”  The message disclosed, however, that “HMM is updating the trip 

generation for the proposed project to account for an increase in the square footage of 

the convenience store, eliminating the drive through, etc.”  It pointed out that “the trip 

generation for the project as currently proposed is lower than the previous trip 

generation in the prior traffic analysis.” 

A July 3, 2014 email message, sent to the environmental consultant who 

produced the June 17, 2014 noise study from a senior project planner working for 

HMM, likewise stated that “[t]he trip generation for the project as currently proposed is 

lower than the previous trip generation in the prior traffic analysis,” and it indicated that 

a “revised traffic analysis and exhibits” were attached to the email.  It substantially 

                                              
15

 The third IS/MND explains that Ldn refers to the “Day-Night Average Sound 

Level,” which is “[a] descriptor established by the U.S. Environmental Protection Agency 

to describe the average day-night level with a penalty applied to noise occurring during 

the nighttime hours (10 pm–7 am) to account for the increased sensitivity of people 

during sleeping hours.”  The new noise study explains that a “frequency weighting” 

system called “ ‘A’-weighting” “reflects the fact that human hearing is less sensitive at 

low frequencies and at extreme high frequencies relative to the mid-range” and that “[t]he 

unit of A-weighted sound level is sometimes abbreviated ‘dBA.’ ” 
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reiterated the concern in the June 19, 2014 email message about the mitigation measure 

meant to address cumulative conditions. 

HMM’s updated traffic report, dated July 1, 2014, was attached as Exhibit F to 

the second IS/MND.  The July 1, 2014 traffic report appears to have been completed 

after the June 17, 2014 noise study.  The July 1, 2014 report revised project trip 

generation, project trip distribution, and by-pass trips (trips made to the site by traffic 

already on the surrounding street system) since the project description had changed 

since HMM’s traffic report dated December 30, 2013.
16

 

ACCORD now argues that there is no evidence in the record that (1) noise walls 

were a feasible mitigation measure, that (2) landscape berms or six-foot walls would be 

sufficient to reduce noise impacts to less than significant when the earlier noise study 

suggested noise walls “as high as 8 feet,” or that (3) reducing noise impacts to some 

extent by appropriate noise wall protection would sufficiently mitigate “an otherwise 

significant impact.”  With respect to the alleged deficiencies in the second IS/MND and 

the June 17, 2014 noise study, ACCORD is fighting an old battle.  As the result of the 

trial court’s grant of a peremptory writ directing respondents to reconsider the project’s 

potential noise impacts, a new noise study was conducted and a new IS/MND was 

prepared. 

The third IS/MND relied upon the HMM’s July 1, 2014 traffic report and upon a 

new noise study (dated April 18, 2016), which was incorporated into the third IS/MND 

as an appendix.  The third IS/MND used the following thresholds of significance to 

                                              

 
16

 The December 30, 2013 traffic report provided a traffic impact analysis for the 

earlier version of the project, which included “a gasoline/service station capable of 

servicing up to 16 vehicles at once,” “an associated convenience store,” and “a 74-seat 

fast-food restaurant with a drive-through window.”  That report had indicated that “the 

project would generate a net new 1,823 weekday daily trips . . . and 1,959 Saturday daily 

trips . . . .”  The July 1, 2014 updated traffic report indicated that the revised project 

“would generate a net new 1,391 weekday daily trips . . . and 1,370 Saturday daily 

trips . . . .” 
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determine whether the proposed project would result in significant noise impacts:  

(1) “[a]n increase in the day-night average noise level (Ldn) of three decibels or greater 

at noise-sensitive receptors would be considered significant when projected noise levels 

would exceed those considered ‘normally acceptable’ for the affected land use” (fn. 

omitted) and (2) “[a]n increase of five decibels or greater would be considered 

significant when projected noise levels would continue to meet those considered 

satisfactory for the affected land use.”  

The third IS/MND stated: “Based on the existing traffic volumes and the increase 

in traffic volumes due to the project, an increase in traffic noise (Ldn) of up to two 

decibels was calculated along The Alameda in the vicinity of the project site.  Further 

from the project site, the projected noise increase would be less.  Increased traffic along 

SR 156 would increase nearby noise levels by less than one decibel.  These noise 

increases are less than the three-decibel significance threshold.  Therefore, there would 

be no significant noise impact from project-related traffic.”  (Fn. omitted.)  No 

mitigation measures for project-generated traffic noise were proposed because it was 

determined that such noise would have a less than significant impact. 

The new noise study, entitled “Noise Impact Assessment” (and attached to the 

third IS/MND as Appendix E), found that the project-generated traffic noise would 

result in a less than significant impact without mitigation.  The noise study explained its 

analysis:  “Measured traffic noise levels along the local roadways are above the 

‘normally acceptable’ threshold of City and County guidelines for residential land uses.  

Future traffic noise levels will exceed this threshold as well.  Therefore, our analysis of 

permanent traffic noise increases is based on relative noise increase.” 

The new noise study stated:  “The traffic report for the project, prepared by 

[HMM], dated 1 July 2014, projects additional traffic volumes on adjacent roadways 

that would be associated with the project.  We evaluated the projected project traffic 

volumes relative to the existing traffic volumes.  We calculated that the project would 
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result in up to a two decibel increase in traffic noise (Ldn) along The Alameda in the 

vicinity of the project site.  Further from the project site, the projected noise increase 

would be less.  Increased traffic along SR 156 would increase nearby noise levels by 

less than a decibel.  These noise increases are less than the significance threshold of a 

three decibel increase.  Therefore, there would be no significant noise impact from 

project-related traffic.”  (Fn. omitted.)  It also stated: “In the year 2035, traffic noise on 

The Alameda is predicted to increase by 8 dB.  Less than 1 dB of this future noise 

increase is attributed to project traffic.  Therefore, project traffic does not constitute a 

significant portion of the future increase.”  It concluded that no mitigation measures 

were required for project-generated traffic noise because the potential noise impact was 

less than significant. 

On appeal, ACCORD does not attack the third IS/MND’s evaluation of the 

significance of project-generated traffic noise or show that the cited email comments 

had continuing significance.   Those comments criticized a noise study that has been 

superseded.  ACCORD’s only criticism of the third IS/MND is that some noise impacts 

remain “speculative and uncertain.”  In support of this criticism, it points to statements 

in the document concerning “project equipment mechanical noise" and “project 

equipment ambient noise.” 

The third IS/MND stated that “[t]he project’s building would be equipped with 

heating, ventilation, and air-conditioning equipment and other equipment that could be 

located in areas exposed to adjacent property lines” and that similarly “[t]he project’s 

building would be equipped with heating, ventilation, and air-conditioning equipment 

and other equipment that could contribute to a permanent increase in the nearby ambient 

noise levels.”  It commented that “[t]he noise levels of project equipment” and “[t]he 

permanent increase in ambient noise levels due to project equipment” could not “yet be 

calculated since the equipment locations and model selection have not yet been 

determined.” 
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ACCORD invokes those statements without considering the identified mitigation 

measures or the third IS/MND’s conclusion that noise impacts would be less than 

significant with incorporated mitigation measures.  The third IS/MND explained:  “To 

be considered ‘[n]ormally acceptable’ according to the City General Plan and Municipal 

Code, mechanical noise would need to be limited to DNL 60 dB at the nearest 

residential property line and DNL 65 dB at the nearby hotel property line.  These noise 

levels would also satisfy the County General Plan Goal HS-8.11 guidelines.”  It also 

stated that “[t]o meet the draft City Noise Ordinance limits and the County General Plan 

Goal HS-8.1, noise levels at the nearest residential receivers are to be limited to an 

hourly Leq of 55 dB and maximum noise level of 70 dB during the daytime hours and 

hourly Leq 45 dB and a maximum noise level of 65 dB during nighttime hours.”
17

 

The third IS/MND further stated that “[t]he project’s mechanical systems are 

expected to include common commercial air-conditioning and ventilation equipment,” 

and the proposed mitigation measure was to “[s]elect or mitigate mechanical equipment 

to meet applicable noise standards.”  It indicated that “standard construction methods 

including selecting quieter equipment models, strategic siting, equipment setback, noise 

barriers or enclosures, acoustical louvers, and equipment noise attenuators should be 

sufficient.”  It stated that “[a] qualified acoustical professional should be involved 

during the design phase of the project to advise the design team regarding effective 

noise reduction measures.” 

The third IS/MND stated as to project equipment ambient noise: “On-site noise 

measurements indicate that the existing ambient noise levels at adjacent properties are 

between DNL 62 dB and DNL 78 dB, which varies by location and proximity to the 

                                              

 
17

 In Appendix A of the April 18, 2016 noise study, Leq was explained as follows: 

“In simple but accurate technical language, the Leq is the average A-weighted sound level 

in a stated time period.  The Leq is particularly useful in describing the subjective change 

in an environment where the source of noise remains the same but there is change in the 

level of activity.” 
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roadways.  To reduce the impact of mechanical equipment, it must be designed such that 

noise levels do not increase by three decibels or more at adjacent properties.  Specific 

equipment plans have not been developed, and it is possible that mechanical equipment 

could exceed the threshold.  Project equipment that generates a noise level of 

DNL 62 dB at the southern property line would be expected to increase ambient noise 

levels by up to three decibels.  Therefore, project equipment that might generate noise 

exceeding DNL 62 dB at adjacent properties is to be evaluated further.  Additional 

measures are to be incorporated to reduce equipment noise to DNL 62 dB or quieter.”  

The third IS/MND proposed the identical mitigation measure for project equipment 

ambient noise that it had for project equipment mechanical noise, “including selecting 

quieter equipment models, strategic siting, equipment setback, noise barriers or 

enclosures, acoustical louvers, and equipment noise attenuators” and using a qualified 

acoustical professional during the design phase. 

ACCORD does not directly challenge the thresholds of significance used in the 

third IS/MND or establish that their use constituted an abuse of discretion.
18

  The third 

IS/MND expressly concluded that potential noise effects were less than significant with 

the mitigation measures.  ACCORD claims, without any further citation to the record, 

that “[r]ecord evidence demonstrates that the [p]roject will cause significant (but not 

thoroughly understood) noise impacts, that the proposed mitigation measures may be 

infeasible or ineffective, and that an EIR is required.”  But ACCORD has not directed us 
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 “A threshold of significance is an identifiable quantitative, qualitative or 

performance level of a particular environmental effect, non-compliance with which 

means the effect will normally be determined to be significant by the agency and 

compliance with which means the effect normally will be determined to be less than 

significant.”  (Guidelines, § 15064.7, subd. (a))  “Each public agency is encouraged to 

develop and publish thresholds of significance that the agency uses in the determination 

of the significance of environmental effects.”  (Ibid.)  “Thresholds of significance to be 

adopted for general use as part of the lead agency’s environmental review process must 

be adopted by ordinance, resolution, rule, or regulation, and developed through a public 

review process and be supported by substantial evidence.”  (Ibid., subd. (b).) 
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to any evidence in the record showing that the noise mitigation measures identified in the 

third IS/MND would be infeasible or ineffective.  ACCORD has not shown that the third 

IS/MND improperly deferred determination of the mitigation specifics or that 

respondents were not committed to the implementation of the identified mitigation 

measures to ensure that any potential noise impacts would be insignificant based on the 

stated standards.
19

  (See Laurel Heights Improvement Assn. v. Regents of University of 

California (1988) 47 Cal.3d 376, 418 [upholding noise mitigation measures identified in 

EIR]; see also Sacramento Old City Assn. v. City Council (1991) 229 Cal.App.3d 1011, 

1028-1029 [“ ‘For kinds of impacts for which mitigation is known to be feasible, but 

where practical considerations prohibit devising such measures early in the planning 

process . . . , the agency can commit itself to eventually devising measures that will 

satisfy specific performance criteria articulated at the time of project approval. . . .’  

[Citation.]”].) 

“An EIR is not required on any project proposed to be carried out or approved 

unless substantial evidence in light of the whole record supports a fair argument that the 

proposed project may have a significant effect on the environment.  (Laurel Heights 

Improvement Assn. v. Regents of University of California (1993) 6 Cal.4th 1112, 

1123.) . . .  [Citations.]  The burden is on the petitioner to demonstrate by citation to the 

record the existence of such substantial evidence.  [Citation.]”  (Citizens for Responsible 

Development v. City of West Hollywood (1995) 39 Cal.App.4th 490, 498-499, 

fn. omitted; see Jensen v. City of Santa Rosa (2018) 23 Cal.App.5th 877, 886.)  

ACCORD bore “the burden of identifying in the record substantial evidence of a fair 

argument that the project may have a significant effect on the environment that would not 
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 Section 21081.6 requires the public agency to “provide that measures to mitigate 

or avoid significant effects on the environment are fully enforceable through permit 

conditions, agreements, or other measures” (id., subd. (b)) and adopt a mitigation 

monitoring program “designed to ensure compliance during project implementation” (id., 

subd. (a)(1); see Guidelines, § 15097, subd. (a).) 
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be mitigated.  (See Citizens for Responsible and Open Government v. City of Grand 

Terrace (2008) 160 Cal.App.4th 1323, 1332.)”  (Clews Land & Livestock, LLC v. City of 

San Diego (2017) 19 Cal.App.5th 161, 193.)  ACCORD has not carried its burden on 

appeal. 

DISPOSITION 

The December 12, 2016 order is affirmed.
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